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PREFACE 


Along \\ ith much that is unhappy, the war in Europe has 
brought in its train one distinct good for us in the enforced 
coming to this country of so many eminent scholars from 
the Continent. In law particularly, the course of history in 
medieval England, on the one hand, a id upon the Conti¬ 
nent, on the other hand, led to a deep gulf between two 
legal traditions—traditions of lawmaking, of law teaching, 
and of administering justice—which have* made it difficult 
for one half of the legal world of today to understand and 
make effective use of the juristic development of experience 
in the other. A more intimate contact is coming about which 
can only be of advantage to each, if only in that each will 
understand the other. 

Again, the academic water-tight compartment idea of the 
nineteenth century, which sought to keep each of the social 
sciences strictly in its place, much as the citizen was to be 
kept in his place in the ideal city-state of the Greek philoso¬ 
pher, has been giving way before a realizing of the need of 
team play among the social sciences, or of cooperation among 
them toward common objectives. Sociology, in particular, 
has been working with jurisprudence toward a better under¬ 
standing of what we call "law,” and of what lies behind the 
phenomena of the legal order as those phenomena appear 
to the lawyer. 

In Continental Europe there has grown up in the present 
century a branch of sociology calling itself sociology of law; 
whereas in this country, with our characteristic bent to direct 
study toward the practical problems of the legal order there 
has grown up a sociological jurisprudence. The one has been 
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at work upon sociology with reference to the phenomena of 
group life as involving "law.” The other has been at work 
upon jurisprudence with reference to the adjustment of rela¬ 
tions and ordering of conduct which is involved in group 
life. The emphasis of the one is upon a general science of 
society. The emphasis of the other is upon a special science 
of law. Thus the jurist has been looking at the Continental 
treatises on the science of law as if they were treatises on 
jurisprudence from the sociological standpoint, while the 
sociologists have been looking at the literature of sociolog¬ 
ical jurisprudence as if it were an attempt at a sociology of 
law. It is good to have a distinguished exponent of the pres¬ 
ent-day sociology of law set forth the scope and purpose of 
his science and a critique of sociological jurisprudence. 

In introducing a book on sociology of law, which is not a 
familiar type of book in this part of the world, it would 
seem to be the best course to explain something of what is 
meant by the term and of what the author has in mind in his 
use of the term "law.” If we grasp what is being written 
about, his definition of law and of the scope and purpose of 
sociology of law, both of which require thoughtful consider¬ 
ation as one reads them—require to be thought through as 
well as read through—will give a key to what follows, with¬ 
out which the Anglo-American lawyer, unfamiliar with the 
nresent-day methodology of the social sciences, may easily 
become bewildered. 

In reading this book, as in reading the translation of 
Ehrlich’s Fundamental Principles of the Sociology of Law, 
the American reader, particularly if he is a lawyer, must 
continually bear in mind what it is that the author means by 
law and that it is not what the lawyer, at least, is likely to 
have in mind when he comes upon the, to him, familiar 
word. I have often written in other connections of the diffi¬ 
culties which arise from the multiplicity of meanings of this 
term, as jurists use it, and the confusions which arise from 
translation of Continental treatises on jurisprudence in 
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which we employ the word '‘law" for a word of different 
import in other languages. Thus we are told that jurists are 
concerned solely with quid juris —what of right—whereas 
sociologists are only concerned with quid facti, in the sense 
of reducing social facts to the relations of forces. But the 
English or American reader may he moved to inquire 
whether the first proposition (at lease as to the qualification 
"solely") does not flow from the term droit, Recbt, diritto. 
ius, for which, perhaps fortunately, we have no -»'t equiv¬ 
alent in English. "What is right backed by law" is dxuit as 
near to the idea as it can be put in our congue. Tne first 
part, what is right in the adjustment of relations and order¬ 
ing of conduct, is suggested more by the word used in the 
languages of Continental Europe than by our word "law." 
Our word suggests primarily what is backed by the force, or 
\*hat carries the guinea stamp of politically organized so¬ 
ciety. Hence, on the Continent natural law has taken a first 
place in the ideas of jurists, while in England and America 
what is prescribed and given effect by the organs of politic¬ 
ally organized society has almost excluded the other idea 
and has led to the dominance of the analytical school in the 
science of law. Both sociology and philosophical juris¬ 
prudence have moved to overcome this separation of the two 
ideas. But I am not sure that it would not be an advantage 
if, while we recognized that neither idea could be kept out 
of relation to the other, our language could make us con¬ 
scious that there are two ideas. 

What, then, do the sociologists mean by law? Clearly they 
do not mean what the lawyer means. Thus we are told that 
there are "jural regulations so diffuse as to be unable ever 
to reach the bench." We are told that "the bench as well as 
the state itself presupposes a law which organizes them and 
determines their jurisdiction." This seems like the natural 
law of the seventeenth and eighteenth centuries, but, I take 
it, has a different meaning. Howeve.f the lawyer is likely to 
regard any such "law behind laws" as for philosophy and 
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sociology and the science of politics. The law he is talking 
about is the regime of adjusting relations and ordering con¬ 
duct carried on through the institutions and agencies of a 
politically organized society, in accordance with a system of 
authoritative guides to determination, applied and devel¬ 
oped by an authoritative technique, by means of a judicial or 
an administrative process, or by both. I do not think it a re¬ 
proach to the lawyer that he stops here, provided he realizes 
that the postulate of the legal paramountcy of the political 
organization of society is only a postulate for the purpose of 
his subject. 

As Malinowski has shown, the more important regula¬ 
tions that order conduct in a primitive society work without 
the support of any tribunals. This is true also today. Much 
of social control is quite independent of the force of politic¬ 
ally organized society. The legal order, the order of politic¬ 
ally organized society, holds these other orderings together, 
adjusts them to each other, and to the extent that it recog¬ 
nizes them gives them its backing. This is the order with 
which the lawyer is concerned. The monopoly of force which 
the legal order claims and has held since the sixteenth cen¬ 
tury seems to him to set it off from the other orders among 
which it establishes a harmony. He sees how every activity 
of any consequence is now subjected to either judicial or ad¬ 
ministrative regulation and the legal order made to replace 
the inner order of so many groups and relations. He sees 
how juvenile courts and courts of domestic relations have 
superseded to no small extent the order of the household as 
it was formerly recognized and backed by the law of the 
state. But all this does not mean that the legal order and the 
body of authoritative materials of determination which it 
has developed may be looked at apart from and ignoring the 
broader basis of social control with which the sociologist has 
to do. 

"Socially significant normative generalizations," i.e. "right- 
patterns" of different degrees of precision and generality are 
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functionally, i.e. as functioning toward social control in¬ 
volved in the very fact of any group. They are implicit in 
the very idea of a group. Hence they are implicit also i . the 
very idea of a politically organized society, and it is those 
which, from wheresoever they gel -heir content, are estab¬ 
lished or rc ognized or spring up in me legal order, the order 
of that society, about which the lawyer is talking. There is 
that much truth in Austin. 

It has been remarked by philosophers of law jv.L in such 
things as wills, conveyances with conditions and limitations, 
settlement of trusts, articles of partnership or of incorpora¬ 
tion, contractual matrimonial property regimes, and in con¬ 
tracts generally, men in a sense make law for themselves. 
This was much insisted on by metaphysical jurists who sought 
to deduce law from liberty and took contract to be the high¬ 
est manifestation of liberty. In another way economists have 
spoken of the ‘'working rules” governing groups of associ¬ 
ated individuals in what Commons calls “going concerns.” 
As he says, “each going concern is indeed a government em¬ 
ploying its peculiar sanctions.” But as things are in the so¬ 
ciety of today, the contracts of which the metaphysical jurists 
spoke and the peculiar sanctions of the going concerns or 
group-governments of which Commons speaks, operate sub¬ 
ject to the scrutiny of the judicial or administrative process 
or of both and in subordination to the processes recognized 
or established by politically organized society. From the 
lawyer’s standpoint they are subject to law in the lawyer’s 
sense. 

I do not think the thoughtful lawyer believes in "the neces¬ 
sary and a priori preeminence of state over other groups.” 
If he has given any attention to legal history he cannot. But 
he cannot fail to observe that we are and have been since 
the sixteenth century in an era of paramountcy of political 
organization of society and that the social control with which 
he has to do is exercised through fhat organization and pre¬ 
supposes that organization for its efficacy. For his purposes 
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he assumes that de facto preeminence without needing to 
postulate it as a necessary or universal proposition to be 
accepted by those who look at the phenomena of social con¬ 
trol from other standpoints and for other purposes. The 
legal order—I purposely use "legal” rather than jural in 
this connection- presupposes its own supremacy and (with¬ 
out denying "that each group has its order, its framework of 
law, its own jural values”) undertakes to require such orders, 
such frameworks of law, and such jural values ro exist or be 
carried on or be applied in subordination. 

It is not so much that lawyers hold that only the state can 
make or establish law, in the sense in which the sociology of 
law employs that term, as it is that they postulate the state 
or the guinea stamp of the state or the enforcing agency of 
the state behind law in their more limited use of the term, 
since the whole development from an undifferentiated social 
control to the specialized form of social control, which is 
their concern, has gone on along with and as a result of 
increasing paramountcy of politically organized society. But 
this must not blind us to what the historical jurists saw 
through a glass darkly, and the sociological jurists have been 
bringing out clearly, with respect to the place of the law of 
the state in a larger view of the groups and associations and 
relations, and of their inner order, and the relation of that 
inner order to social control. 

Lawyers will appreciate the discussion of "social guaran¬ 
tees on which are founded the effectiveness of all law.” This 
should be compared with Jellinek’s doctrine of "social psy¬ 
chological guarantee” and the views of the historical jurists 
in the last century as to sanction. Sociology of law has 
cleared up this matter. The sanctions of the legal order of 
a politically organized society are, for the lawyer s purposes, 
generically distinct in that from his standpoint all the other 
instrumentalities of guarantee operate in subordination there¬ 
to. Indeed, the significant characteristic of the maturity of 
law (meaning the lawyer’s law) is the increased efficacy of 
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its sanctions. The progress in this respect from the want of 
sanction or feeble sanctions in archaic systems of undiffer¬ 
entiated social control to the organized and thoroughgoing 
sanctions of the differentiated and specialized social control 
through law in the lawyer’s sense i c . great part of the story 
in legal history. 

Except as there is still in some quarters a certain hold-over 
from the eighteenth century opposition of society and the 
individual, or of the seventeenth-century opposition of gov¬ 
ernment and the individual, with the law of the lanl stand¬ 
ing between them, the thinking lawyer of today does not 
identify the all-inclusive society with the state. But beyond 
this it is true that lawyers and sociologists are not entirely 
talking about the same things. 

If lawyers unfortunately tend to ignore what the sociolo¬ 
gist is talking about, it is quite possible for the sociologist, 
in framing a theory which will include his idea and the 
lawyer’s idea in one, to miss a good deal that is significant 
in the lawyer’s law. The persistence of taught tradition in 
doctrines and precepts, the rule as to legacies on impossible 
or illegal conditions precedent, the view of partnership which 
came down from the Roman law, as against the mercantile 
view, the jealousy of corporations extended to the business 
device of a trading company, the idea of land as a permanent 
family acquisition, applied in a pioneer community where 
lots w'ere as fungible as corn or potatoes—these phenomena 
of the legal order (and their name is legion) call for the 
lawyer’s study and are very remote from the "living law’’ 
of the sociology of law. Yet many of them have everyday 
application in the courts. For the study of what lawyers 
mean by law we must distinguish it generically for the law¬ 
yer’s purposes from the different kinds of law which the 
sociologist recognizes as such for his purposes. What is im¬ 
portant is that each should recognize the legitimacy of the 
view of the other for the other’s purposes. 

It could be wished that as we have the two words "legal" 
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and "jural” (the former the lawyer’s word) we had also two 
words where now we have the one word ' law," used by 
sociologist and by lawyer alike but with different meanings. 
In the languages of Continental Europe also there is but one 
word, not wholly congruent with our word law. Ihe Con¬ 
tinental term comes nearer to the sociologist s meaning. But 
historically it has an ethical connotation on one side and a 
legal (i.e. a lawyer’s) connotation on the other side. Perhaps 
it is as well that we haven’t such a word in English. The 
word in r and its equivalents in the languages of Continental 
Europe leads to an unconscious tendency of juristic thought 
to lean to one side. The English word leads to a like tend¬ 
ency of English and American juristic thought to lean to the 
other. 

As to the relation of sociology of law to jurisprudence, we 
are told that jurisprudence is a science of social engineering 
and that its methods are "different techniques" of such 
engineering "suited to the interpretation of particular needs 
of concrete systems of law and corresponding types of in¬ 
clusive societies." "These different techniques depend upon 
their aims and these aims depend upon a combination of the 
real life of the law” (in the sociologist’s sense) at a given 
time and in a given milieu, which is studied by the sociology 
of law, and the variable jural (not legal) ideas and values 
"whose specificity and degree of objectivity is the particular 
province of the philosophy of law.” Thus sociology of law 
is a foundation subject for jurisprudence giving us a socio¬ 
logical jurisprudence as philosophy of law is a foundation 
subject, giving us a philosophical jurisprudence. If, how¬ 
ever, jurisprudence must build on these foundations, jurists 
must insist that the foundations cannot be made the super¬ 
structure. Sociology of law is not sociological jurisprudence 
any more than the latter can claim to be an adequate soci¬ 
ology of law. Its great service, from the lawyer’s standpoint 
is in bringing to light a better foundation for the understand¬ 
ing of lawyer’s law than natural law which had to be given 
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up, and yet left an empty space requiring to be filled. In¬ 
deed, the intimate relation of jurisprudence, philosophy of 
law, and sociology of law is well brough? mt in Chapter h 
in which the author in reviewing f!v Jew : opment of soci¬ 
ology of law at .he same time reviews significant features of 
juristic thought from Aristotle to the present day. 

It remains to call attention to the contrast between a soci¬ 
ology of law, which realizes that it cannot replace 1 must 
go along with philosophy of law, and the older sock gy, 
which would have dispensed with philosophy. Nor does it 
assume to dispense with jurisprudence. Perhaps I may he 
pardoned for repeating that neither sociology of law nor 
philosophy of law can replace jurisprudence, which, if it 
needs both, as a bas»s of critique and to correct its specialized 
generalizations (if 1 may so put it), yet has a field to which 
neither is wholly adequate, important as each is to the jurist 
who would be assured of a wise knowledge of his subject. 


Roscoii Pound 
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The Object and Problems 
of the Sociology of Lair 

I. The Preliminary Question 

The sociology of law—a discipline more recent in origin 
than sociology, of which it constitutes an essential branch— 
is still in full course of formulation. Despite the constantly 
increasing attention which it has aroused during the last 
decades, despite its burning actuality, which we will try to 
explain, the sociology of law still has no clearly defined 
boundaries. Its various exponents are not in agreement as 
to its subject, or the problems requiring solution, or its rela¬ 
tions with other branches of the study of law. From where 
does this lag in the development of the sociology of law 
come? It derives from the fact that this new science must 
fight on two fronts for its existence. It has encountered 
powerful antagonists both in the camp of the jurists and in 
that of the sociologists who, coming from opposite direc¬ 
tions, sometimes unite to deny any place to the sociology 
of law. 

In fact, at first view, it would not appear likely that soci¬ 
ology and law could associate very well, inasmuch as jurists 
are concerned solely with the question of the quid juris, 
while sociologists are concerned wi;h the description of the 
quid facti in the sense of reducing social facts to the rela- 

x 
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tions of forces, lienee , the uneasiness of many jurists and 
legal philosophers who ask whether the sociology of law 
does not intend the destruction of all law as a norm, as a 
principle of the regulation of facts, as a valuation. Hence 
likewise, the hostility of certain sociologists, being disturbed 
by the fear of re-introduction of value judgments into the 
study of social facts through the mediation of the sociology 
of law. The function of sociology being to unite that which 
the traditional social sciences arbitrarily divide, these soci¬ 
ologists, moreover, insist on the impossibility of detaching 
the le.ditv of law from the whole of social reality, seen as 
.in indestructible totality. 

Finally, those who propose to avoid "the conflicts between 
sociology and law" by sharply defining their fields and 
methods, have affirmed that the normative point of view 
proper to the jurist and the explanatory point of view proper 
to the sociologist, give social reality and law separate 
spheres of existence which bar all possibility of a meeting. 
Hut if sociologists and jurists must mutually ignore each 
other to pursue consequently the true object of their studies, 
we are driven to the conclusion that the sociology of law is 
both impossible and futile, and that in order to do away 
with all difficulties, it suffices to do away with the sociology 
of law . 1 

The alternative between exclusivism, whether sociological 
or jural, and the total separation of the spheres into two 
different worlds, has, however, been overcome, as it had to 
be, by the development both of sociology and jurisprudence. 

Nobody has formulated the situation better than the great 
French jurist-sociologist, Maurice Hauriou, who declared 
that "a little sociology leads away from the law but much 
sociology leads back to it”, to which we should add, for the 
sake of precision, that a little law leads away from sociology 

t( 1 KiNon. lK-r mil .f« c;rl ’.jiu'hc Stxiatsbcgriff (1921) and his 

I '• u‘i Ut'tjHKt] i! •> A\ . !:t.\ 'tj.t'" in Arrln ;• 

( 1 i"*. X" ' ,J . pp s.w r<> 
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but much law leads back to it. The most important Ameri¬ 
can legal sociologist, Dean Roscoe Pound, expressed the 
latter conception with singular clarity when he wrote that 
"perhaps the most significant advance \v ! he modern science 
of law is the change from the analytical to the functional 
standpoint." The functional attitude requires that judges, 
jurists and lawyers keep perpetually in mind the relation 
between law and living social reality, a consideration "the 
law in action.” "A fruitful parent of injustice is the tyranny 
of concepts," declared Justice Benjamin Cardozo, and he 
went on to describe "the limitation of their logic" by socio¬ 
logical considerations taking place in the present day jurid¬ 
ical process. This, also, was the meaning of an earlier well- 
known statement of Justice O. W. Holmes that "the life of 
the law has not been logic; it has been experience," experi¬ 
ence of real social existence which the juridical process, if it 
is not to be pure verbal play, cannot overlook. The revolt 
against "mechanical jurisprudence" (Pound) or "legal fet- 
ichism" (deny), is an indisputable tendency marking all 
jural thinking of the late 19th and early 20th centuries. 
Under the form of a discussion of "the broadening of the 
sources of positive law," and "free law," this current has 
led to the summoning of sociology to the aid of juris¬ 
prudence. 1 

That is why nobody should be startled today, neither soci¬ 
ologists nor jurists, to discover that, despite so much mutual 
defiance, "the pick-axes of the two crews, each hollowing 
oil its rcspecTc gallery, have finally met" (Bougie). The 
meeting place is precisely the sociology of law. Conflicts 
between sociology and law leading to the "impossibility" of 
legal sociology were only the outcome of narrowness and 
aberrations in the conception of the object and method of 

1 I*or a rfi-tailrrl exposition of these discussions, which inspired an enormous liter¬ 
atim', s C . m\ ImhiC. lc 7 rut I' - I'reu-at ./ Video du Droit Social fi’aris 
PP. J1UU. 
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the respective sciences, sociology and law. As Dean Pound 
pointed out with all good reasons: These things are as 
much in the past in jurisprudence as they are in sociology. 1 
The sociology of law is incompatible not with the autonomy 
of the technical study of law, but with the analytical school 
of John Austin (whose predecessors were Hobbes and Ben- 
tham), with continental 'legal positivism” and with norma¬ 
tive logicism.” The sociology of law constitutes no menace 
to sociology proper, but only to "naturalism, positivism, be¬ 
haviorism and formalism" in sociology. Since it is they which 
have hampered the normal development of our discipline, 
let us set forth these questionable and often outmoded cur¬ 
rents in jurisprudence as well as in sociology. Simultaneously 
we will demonstrate how the greater maturity both of juris¬ 
prudence and of sociology have led each of them separately 
toward the sociology of law. 


II. Tri-nos in Jurisprudence and 

THF.IR RELATION TO SOCIOLOGY. 


Analytical jurisprudence has taken two forms, one nar¬ 
row, related to continental "legal positivism”, the other 
broader, identifying law with the totality of rules and prin¬ 
ciples applied by tribunals in making their decisions. That 
is why we will first of all examine the "analytical” and 
* positivistic-legal” conceptions in the restricted sense. These 
conceptions, which dominated the teaching of law in the 
second half of the 19th century, did not consist of an affirma¬ 
tion that all law is positive law, that is to say, established 
in a given social mileu. Their thesis was rather that this 
positive character came from the command of a superior 
and dominant will, generally of the State; this latter had 


, a\l\ SOC '? ] ° R 7 an ^ L «\w" in Th * S ° Cinl Scxcnces and their Interrelations (New York 
1927), edited by \\. K OKburn and A. A. Goldenweiser, pp. 325-26. 
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been proclaimed the unique source of law, detached from 
the spontaneous forces of the social milieu as well as from 
particular groups, and imposing upon them an independent 
and rigid legal order. Thus, legal positivism and analytical 
jurisprudence, having nothing in common with sociological 
positivism, projected law into a sphere quite removed from 
living social reality; far above this reality soared the State, 
a metaphysical entity rather than a real fact. For legal posi¬ 
tivism, of course, all sociology of law appeared as a crime of 
lese-majesty toward the State and its order. The jurist in 
his ivory tower turned with contempt from all that had to 
do with the social reality of law. He was proud to argue in 
the formalistic vacuum of the sanctuary of the Stated legis¬ 
lative texts and decisions of official tribunals which barred 
the road to all contact with the life of society. 

The Anglo-Saxon system of law, however, as founded on 
the idea of the supremacy of the common law, is linked to 
"judicial empiricism” (Pound) and oriented to the un¬ 
written and flexible law, particularly case law and customary 
law (Coke and Blackstonc). Consequently, the followers 
of analytical jurisprudence, especially the Americans, in¬ 
spired by the "pioneers’ conception of law” (Pound) \ in¬ 
sisted on the dependence of all law on court practices and 
decisions rather than on its dependence upon the State or 
whatever sovereign agency. Furthermore the formula, “law 
is the totality of rules applied by tribunals”, may be diversely 
interpreted. Its sense depends upon whether one views tri¬ 
bunals as organs of the State or as agencies of "the national 
community”, more precisely of the all-inclusive spontaneous 
society subjacent to the State, as well as to other groups. 
This formula also varies in sense, depending upon whether 
one insists on the binding of tribunals by case law, cus¬ 
tomary law, and statutory law, or on the preponderant char¬ 
acter of the free decision of tribunals '(aecisionism, forecast 


if b ? ,li * nce Jf of Pound in The S * irit of the Common Low 

L iln P '' an -i A ’. L * Goodhart > “Some American Interpretations of Law” 

PP. 1-20. in Modem Theories of Law (1933). 
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by O. W. Holmes and developed by the "legal realists") or, 
finally, upon the broad domain of different social codes, 
springing directly from social reality and imposing them¬ 
selves on the deliberations of courts (Cardozo and Mac- 
Iver) . l 

Obviously, the tendency of the analytical school has been 
to consider tribunals primarily as the organs of the State 
and to emphasize the subordination of their activity to case 
and statutory law. 2 

Logical normativism, referring back to "Kantian ideal¬ 
ism” and basing itself on the irreducible opposition between 
ought-lo-be (Sollen )and being (Scin), in order to eliminate 
the possibility of any sociology of law is, in the last analysis, 
nothing but a recrudescence of "legal positivism" combined 
with dogmatic rationalism. According to this doctrine, law, 
being nothing but a pure norm, admits only a normative 
and formalistic method of study, every other method being 
destructive of the very object of research. That is why soci¬ 
ology cannot studv law and the "science of law” cannot take 
account of social reality. In the study of law, everything is 
reducible to the research of a fundamental norm (Grund- 
norm) from which the system of particular norms had to 
flow, formal logic alone being of any use here. It is not 
hard to see that "fundamental norm" merely replaces, for 
this tendency, the metaphysical entity of the State separated 
from social reality, as found in the thesis of legal positivism. 

1 Kobeit M M.ulwt. S iwn'ty. P.v .s/mu/iim’ and ( hamjes (1932), pp. 287*302. 

: C f. tin* wink, ni tin- tu.iini Anic u'.m rept esentati ve of the analytical school, Gray, 
\ :tu*e ."id s •< ut\ ,‘f the I <i:e, 2nd e«l., 1920. It is, moreover, interesting 

to ohsrive tli.it the \n\ stiiutiiie of the Anylo-Saxon -\-4em of common law, and 
I mi t n n l.i 1 1 \ it-, dc\elnpment in the l'tilted States, favoitd more the broader concep¬ 
tions ot law made mde prudent ol and simerior to the State---a n*’i essary consequence 
ot the supti m w \ of the “common law”, if this ptmciple followed. Under the in- 
fludicc of the historical school of jurisprudence, these interpretations took preferably 
th - ttadition ihstu form of the theory of the primacy of customary law established for 
centuries. One can, however, see teal limitations of this traditionalistic bent and an 
oi n utation tow ud spontaneous and Iimiut law of actual society in the latest repre¬ 
sentative of the Ametican historical school. J. C. Carter {Law, its Growth and 
/ /< »r. / 1 . »z. .»■, well as m the laicli-h theorists ol eonstitutional law of the late 

I'd’i iciiain, W altci H.iuchot (/'/tvo.t ond Polituw, 18731, and A. W. Dicey {Intro- 
du.tuti to tie <tud \• et the Ia\ ot the Constitution. Sth ed. 1015; Lectures on the 
'•‘ot.en hetu.en lew ntd the C, n ^ tut .on. 1914). 
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Moreover, the chief representative of this current, Kelsen, 
finds it perfectly easy to grant that the legal system of 
norms reduced to a fundamental norm is identical with 
either a national State or with a world State, and that in this 
sense all law is State law. 

We will insist here neither upon the internal contradic¬ 
tions, nor upon the naive dogmatism, nor upon the inescap¬ 
able conflict with facts, of analytical jurisprudence, legal 
positivism” and “logical normativism”, when they serk in 
the name of “the science of law” to eliminate sociology of 
law. Roscoe Pound and Benjamin Cardozo have made bril¬ 
liant and exhaustive criticisms of the sterility of analytical 
jurisprudence. In my earlier works I endeavored to sum¬ 
marize and synthesize the criticisms of die analogous conti¬ 
nental trends. Here it will suffice to indicate the following 
considerations: 

a. Analytical jurisprudence and legal positivism run in a 
vicious circle, the existence of the State presupposing law, 
of which it is affirmed to be the only source, 1 and the State 
being a sector of that social reality above which it is sup¬ 
posed to soar. For even stronger reasons, the tribunals which 
apply law and which in part create it, presuppose a pre¬ 
existing law which organizes them. Moreover, not all law 
is sanctioned by tribunals (see below) but only one of its 
sectors, or rather one of its levels of depth, and even in this 
limited portion—a great part of the rules which are dis¬ 
cussed by the tribunals are imposed on the latter directly by 
the spontaneous jural life of society and of the particular 
groups which it embraces. 

b. "Logical normativism", referring to "the pure ought 
to be", annihilates itself by replacing the a priori content 
of this "ought to be” by sensible empirical content which 
cannot be formulated as categorical imperatives. 

1 This fact was most forcefully and clearly emphasized by H. Krabbe, the Dutch 
jurist, in Die Lchre von der Rechtssouvcrdmtdt (1^6); Die Modcrne Staatsidee 
(1919, English tr. 1926); and by L. Petrazicky, the Russian jurist, in his Theory 
of Latv and of State (2 vol. 1908-10). Concerning these two authors, see my Le 
temps present et I’idee du droit social, 1922, pp. 140-149 and 270-95. 
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c. These two trends accept as the immutable essence of 
law the technical procedures of systematization employed in 
certain epochs (epoch of the Roman emperors and of the 
second half of the 19th century on the European continent), 
and consisting in the reduction of various rules of law to 
unified sources fixed in advance. 

d. There are well-known facts of the origin and per¬ 
sistence of jural regulation entirely independent of the 
State: this latter, set up much later, intervenes little if at 
all in the functioning of law over long centuries. No less 
incontestable are conflicts between different frameworks of 
law a/lirming themselves as equally valid within a same 
society. All these facts show the entirely artificial and dog¬ 
matic character of these monistic interpretations of the 
method and object of jurisprudence. The tribunals, which 
obviously often have no relation to the State and 
which, even when connected with it, sometimes (particularly 
in Anglo-Saxon law) retain the character of agencies of the 
all-inclusive society, play themselves a variable role in the 
life of law. For instance, as the distinguished anthropologist, 
Bronislaw Malinowski, has pointed out, the more important 
jural regulations in primitive society work without the sup¬ 
port of any tribunals (cf. Crime and Custom in Savage 
Society , 1926). 

The analytical school, legal positivism, and logical norma- 
tivism, in proposing to eliminate the sociology of law the 
better to defend the efficaciousness of jurisprudence, suc¬ 
ceed only in compromising it by condemning it to total ster¬ 
ility from the point of view of jurists themselves. In effect, 
the vocation of the jurist is to resolve concrete cases of liti¬ 
gation according to a coherent system of rules, standards, or 
principles of law valid in a given milieu. But these concrete 
cases can be in complete rebellion against the application of 
preconceived patterns. Moreover, the validity of law can 
not be established by a simple interpretation and systemati¬ 
zation of legislative texts and decisions of tribunals. Legal 
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rules may remain entirely impotent, that is to say, with no 
application whatsoever, while decisions may contradict each 
other. If the jurist took no account of the living law, of the 
spontaneous law in action, of the flexible and dynamic law 
(which is in perpetual flux and obviously not detachable 
from the social reality of law), of the behs* ior, practices, of 
the institutions, of the beliefs related to law, he would run 
the danger of constructing an edifice entirely disconnected 
from the law really valid, from the law really efficient, *n a 
given social milieu, llow, moreover, to interpret and Ik w 
to systematise texts without criterion, wdthout penetrating 
the "spirit of law" which animates it? A jurist, in order 
really to concern himself with positive law rather than with 
formal logic, cannot detach his constructions from socio¬ 
logical research into the efficient law, which can be and, by 
virtue of its dynamic character, to some extent always is 
in "revolt against formulated codes". 

Nobody has better described the embarassing situation of 
the jurist than did Justice Cardozo in The Paradoxes of 
Legal Science (1928). "The juridical function is dynamic 
and creative . . . The reconciliation of the irreconcilable, the 
merger of antitheses, the synthesis of opposites, these are 
the great problems of the law. Law defines a relation not 
always between fixed points but often, indeed oftenest, be¬ 
tween points in varying position," that relationship and vari¬ 
ation coming from the spontaneity of social life. "Law must 
be stable and yet it cannot stand still" (Pound). How, under 
such conditions, can the jurist do anything without sociology 
of law? 

The sociology of law shows itself indispensable"not only 
to the practical work of the jurist applying law to concrete 
cases, but also to the jurisprudence or the systematic dog- 
matization of a peculiar system of law. In effect, this disci¬ 
pline studies the patterns and jural symbols 1 , that is to say, 

1 Cf. on the role of patterns and symbols in social life*and in particular on “spir¬ 
itual cultural symbols” in the life of law, sections III, IV and V of this introduction. 
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the jural meanings valid for the experience of a particular 
group in a particular epoch, and works for the establishment 
of a coherent system of such symbols. Thus, it is necessary 
to know what they symbolize, that is, it is necessary to re¬ 
capture what they express and to unveil what they hide. But 
this is precisely the vocation of the sociology of law. Fur¬ 
thermore, the criteria whereby arc abstracted normative sym¬ 
bolic meanings detached from the full reality of law, as well 
as the principles which inspire the coherence of any par¬ 
ticular system of such meanings constructed by jurispru¬ 
dence, cannot be established except by recourse to sociology 
of law. It is the latter which brings out the collective be¬ 
liefs animating the experience of jural values in a given 
social milieu. Thus, far from menacing the existence of 
jurisprudence, the sociology of law gives that discipline con¬ 
sistency and effectiveness by serving as an indispensable 
foundation. 

We can achieve the same result by analysing the rather 
widespread interpretations of jurisprudence as juridical tech¬ 
nique. At first that conception would seem perfectly accept¬ 
able, were it not often and quite erroneously linked to a 
statement that the law itself is a mere technique, which 
seems to us a mistaken and dangerous point of view. When, 
for example, Justice Holmes wrote that 'prophecies of 
what the courts will do in fact and nothing more, are what 
I mean by the law”, 1 or when, much more recently, Max 
Radin declared that "the law is a technique of administra¬ 
ting a complicated social mechanism," 2 they spoke, I believe, 
more of jurisprudence than of the law proper. In fact, this 
characteristic did not prevent Holmes from recognizing that 
"the law is the witness and external deposit of our moral 
life,” 3 which is surely not a mere technique, nor did it pre¬ 
vent him from protesting against "cynical” interpretations 

1 “Tlu* l\ith of tin* Law” in Colleeted Legal Papers (1921), pp. 173, 167-69. 

' J a:c as Logie and Hxpenence (1910), p. 163, 195. 

*op. at., p. 170. 
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ot his words. Similarly, Professor Radin finally declares 
that ‘'humanity is, after all, the busiiKss of law” and recog¬ 
nizes that law is linked, if not with justice, at any rate with 
“humanitas and dementia.” 1 Insofar as it is difficult to 
regard “morality”, “humanity” or “ch aency” as “tech¬ 
niques”, one must assume that these auinors do not suffi- 
cently distinguish between Lite and jurisprudence which is 
one among the disciplines in studying law. We can then, 
without any difficulty recognize that a constituent element 
of all law is “an ideal element”, 2 Justice or spiritual values 
(as do Pound, Cardozo, Geny, Hauriou, Radbruch and the 
present author, see infra sections IV and V)/ 5 and regard 
jurisprudence as only a technique, especially in the service 
of tribunals. It would even be very important, in order to 
avoid all methodological confusion, to agree that jurispru¬ 
dence or “legal science”, is an art and nothing more, 4 and 
fitted only to practical ends. Only the sociology of law 
and the philosophy of law can be true theoretical disciplines. 
Jurisprudence, on the contrary, is “social engineering” 5 and 
the various trends within it (analytical and historical juris¬ 
prudence, the newer “sociological jurisprudence” as well as 
“legal realism”) are only different techniques of such en¬ 
gineering suited to the interpretation of particular needs of 
concrete systems of law and corresponding types of inclu¬ 
sive societies. 

1 op. cit., pp. 164, 150-51. 

J Pound, The History and System of the Common Law (1039) pp. 15-16, and “The 
Ideal Element in American Judicial Decision”, in Howard Lazv Reviezv, vol. 45. 

* See also Morris R. Cohen, Lazo and Social Order (1033), pp. 165 et. seq.; and 
219 et seq. 

4 Albert Kocourek in his very stimulating Introduction to the Science of Law 
(1930), has tried to oppose a purely theoretical-form.ll jurisprudence or “science of 
law” to the “constructive or functional jurisprudence” which is an art (p. 32-35). lie 
regards such an “abstract-logical theory of jural relations” (p. 235 and ff.) as distinct 
not only from technique but also from both the sociology and the philosophy of law. 
I must, however, confess that I believe Kocourek’s logical jurisprudence to be a 
heritage of the analytical school and akin, to Kelsen’sypure theory of law”. It, 
too, represents an absolutization of the logical elements working in a certain tech¬ 
nique, elements which in fact change with the technique itself. 

•Pound, Interpretations of Legal History (1923), p. 141-57. 
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But—and this is the decisive point—all technique is based 
on theoretical disciplines which serve as a foundation, 1 as 
well as on practical ends which it is designed to serve. 
Medicine’s technique rests on physiology and anatomy, as 
well as on the aim of restoring health. Ihe art of the bridge 
engineer rests on mechanics, as well as on the aim of sup¬ 
porting heavy loads. Thus, one might say, the sociology 
of law, on the one hand, and philosophy of law, on the 
other, are the two theoretical disciplines which must con¬ 
stitute the bases of any jurisprudence conceived as an art, 
i.e., as a judicial technique. For the work of systematized 
prediction of what tribunals will do, the sociology of law 
gives the jurist an objective description of the social reality 
of the law valid in a given social milieu. The philosophy of 
law gives him a criterion of jural values, aiding him in their 
particularized manifestations to reach concrete goals. 

In fact, the juridical techniques employed in different 
epochs and cultural spheres ( e.g on the continent of 
Europe or in Anglo-Saxon countries, in England or the 
United States; in the Roman Republic or the Roman Empire, 
in the 18th or 19th or the present century) are not at all 
identical. Justification of the diverse and highly variable 
juridical techniques depends on their aims. The aims de¬ 
pend on the combination of the concrete situation of the 
real life of law at a given moment and in a given milieu 
(studied by the sociology of law) and on the variable jural 
ideas and values (whose specificity and degree of objectiv¬ 
ity is the particular province of the philosophy of law). 2 
For example, even the reduction of all sources of law to 
State law, or at least to abstract propositions fixed in ad¬ 
vance and dogmatized into immutable "logic of law” by the 
analytical school, legal positivism and normativism, can be 
justified only hv the sociology of law which acknowledges the 
adaptation of this technique to a particular type of juridical 

1 See. in the same >ense, Karl N. Llewellyn, “Legal Tradition and Social Science 
Method”, in Essays on Research m Social Sciences (1936), p. 89-120. 

1 See infra, Section V and Conclusion, 
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life. The opposite techniques, too, insisting on the social 
functions, or on anti-conceptualistic decisionism or on the 
plurality of equivalent sources and on the preponderance of 
living and flexible law, find themselves no justification ex¬ 
cept in the sociological acknowledgment of entirely differ¬ 
ent situations in the reality of law coriesponding to other 
types i'f society, and so on. 

Juridical technique, or jurisprudence, can be more or less 
adapted to the type of the real life of the law, for the trans¬ 
formations of technique often lag behind vacations in real 
jural lile. Jurists have an inveterate tendency to dogmatism 
and conservatism, the identification of entirely relative tech¬ 
niques with die eternal idea, the "Logos’ of the law. The 
intense cons! ruetive element, the particularly thick con¬ 
ceptual crust characterizing all juridical technique, leads to 
a mummification” of taiegoiies and formulas with conse¬ 
quent slowness and serious difficulty in adapting jurispru¬ 
dence, with its "ceremonial mysteries” (Thurman Arnold), 
to the new living reality of law, a perpetual dynamism, 
always in motion, always in flux. 

\Vhcre an e\er-widening gulf yawns between traditional 
jural categories and the reality of law, the sociology of law 
becomes a burning actuality . This is the case in our epoch; 
for, he e is a situation in which abstract jural formulas prove 
themselves to be totally incapable of capturing the turbulent 
flood of the law s real life, with its novel and unforeseen 
institutions arising with elementary spontaneity. The jurist 
can no longer make a single step without doing the work of 
a sociologist, without calling in the sociology of law. And 
since this last, as a methodical science, is often absent 
from legal education and never occupies the place to which 
it is entitled, we see here and there the birth of spontaneous 
sociology of law in the work both of legal theorists and 
judges. > 

Obviously, this is not the first time in our epoch that con¬ 
flicts have arisen between a laggard juridical technique and 
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a particularly turbulent life of law. But in earlier epochs 
e.g., in the 17th and 18th centuries—the efforts to allay 
these conflicts and adapt juridical technique to the reality of 
law, had recourse to "natural law", allegedly deduced from 
pure reason but in all truth only living law in revolt against 
rigid law which was imprisoned in abstract formulas. To¬ 
day, owing to the great complexity of the reality of law; 
owing to the new philosophical atmosphere which grants 
reason neither stability, nor unity, nor a capacity to produce 
concrete contents; finally, owing to the development of socio¬ 
logical knowledge, this subterfuge of natural law, 1 to which 
some jurists still resort, cannot solve the problem. Under 
present circumstances the sociology of law alone is able to 
give jurists themselves a satisfactory solution to the prob¬ 
lems of jurisprudence. 

Our analysis of the relations between the sociology of law 
and jurisprudence has been an effort to eliminate a series 
of objections to the possibility of the former, advanced by 
the exponents of the latter. We must now treat in the 
same way objections raised by sociologists. We have noted 
that the sociology of law comes into conflict not with soci¬ 
ology, of which it constitutes an essential part, but with 
"sociological positivism, naturalism, behaviorism and for¬ 
malism." Let us now elucidate these doctrines and show 
how they have been destructive to the development of soci¬ 
ology itself, as well as of sociology of law, and how they 
have been superseded. 

III. Trends in Sociology and their 
Relation to Law 

Sociological positivism, introduced by Auguste Comte, has 
taken different forms, often contrary to the inspiration of 
the founder of sociology. For Comte, "sociology" has a 

* Sec my article “Natural Law" in The Encyclopedia of Social Sciences and my 
Experience Juridique et Philosophic Pluraliste du Droit, (1935), p. 103-137. 
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double sense. On the one hand, it was a positive science of 
social facts. On the other, it was "the total science", the 
science of sciences, a sort of "prime philosophy" replacing 
ancient metaphysics. This second conception of sociology 
led Comte to identify sociology with a philosophy of history, 
with a theory of progress, to graft onto it ethics and a Re¬ 
ligion of Humanity, and to confuse, here as elsewhere, judg¬ 
ments of reality and of value. Hence, too, the foisting into 
sociology of what might be called an "imperialist" tendency, 
denying the possibility of any other study of social reality 
and claiming to absorb and to dissolve every previously es¬ 
tablished social science and every philosophic reflection on 
morality, law, religion, or history. Hence, Comte was led to 
reject any division within sociology except that between 
static and dynamic sociology. The unity of society was 
destined to serve as a basis for "total spiritual unification" 
—the aim of his "positive politics." 

Comte’s position excluded the possibility of the sociology 
of law not only because of his concentration on the study of 
general rules of the development of society and his exclu¬ 
sion of special branches of sociology, but even more because 
of his hostilty to law, to which he denied any reality. Law 
for him was but a "metaphysical vestige, . . . absurd as well 
as immoral." Positivism "causes the idea of law to disap¬ 
pear irretrievably." Comte’s "social point of view" could 
not admit anything but "duties flowing from functions" and 
resting directly on morality and love. Society, according to 
Comte, is based upon a pre-established harmony which ex¬ 
cludes all antinomies, all conflicts, which in order to be 
resolved would demand the formal guarantees character¬ 
istic of jural regulation. The only concession made by 
Comte—and it is to this that, so to speak, his reflections on 
law boil down—is the admission that law plays a role in 
epochs of "revolutionary transition," the illusion of the 
"equality of rights" reinforcing the disintegrating and anar¬ 
chical character of the epoch. 
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After Comte, sociological positivism gradually renounced 
its identification of sociology with a prime philosophy, with 
a theory of progress, and likewise renounced its exclusive 
umtarianism. It restnded its conception of sociology to that 
of a posin',c science social facts. But at the same time 
it eliminated the sniiitud element wliich Comte found at 
the bottom of social reality. It interpreted the latter in¬ 
creasingly in analogy wiii natural reality, preferably physical 

or biological. While thus renouncing the Comtinn maxim 
4 . o 

of the irreducihi!ity of the spheres of the real, and limiting 
the object of sociology to that which is tangible, perceptible 
t*> the senses, sociological positivism did not renounce soci¬ 
ology’s claim to absorb all social sciences and philosophic 
reflection on social facts. It persisted, likewise, in denying 
the possibility of special branches of sociology and in seek¬ 
ing universal syntheses giving a monistic explanation of the 
phcMiomena of social life. 'I’his led post-Comtian sociolog¬ 
ical positivism to red-ace all social icality to those externali¬ 
st ions perceptible to the senses. It saw in society only a 
combination of "social forces", ignoring all other elements 
which penetrate and guide these fences. Obviously, socio¬ 
logical positivism thus impoverished social reality to a con¬ 
siderable extent. By its love of poorly undcistood reality, 
it was led to exclude from the field of its studies sectors of 
sou’.*! reality as fundamental as the reality of law, morality, 
religion, etc. Sociological positivism thereby became social 
naturalism, reducing the problems of sociology to those of 
mechanics, theory of energy, geogiaphy, demography, finally 
h.oh'gv, under ihr triple form of unthropo-racism, social 
H trw inism, and organicism. 

Among these currents, perhaps organicism alone took 
some account of the problem of societal regulation, includ¬ 
ing the law. This appears in the works of Herbert Spencer 
and Sc had ilc, a fact explicable hv die implication in biologi¬ 
cal organicism of more ancient elements of "spiritual organ¬ 
ism" having a metaphysical basis (Krause, Ahrens). It is 



INTRODUCTION 


17 


biological organicism which first inspired ethnographic re¬ 
search in the legal field. But its arbitrary premises exclu¬ 
ded any objective study of the specificity of social reality, 
as well as of the role which law plays therein. 

Social psychologism, which overcame the prejudice of 
naturalism and mechanism thanks to 'he work of Lester 
Ward ( Dynanic Sociology, 1883, The Psychic bactors of 
Civilization, 1897; Pure Sociology, two vols., 1908), Gabriel 
TarJe (cf. infra) and I. M. Baldwin ( Social an»> Ethical 
bitreprelation, 1897), however, understood neither h vv to 
distinguish the psychological aspect of social life (collective 
psychology) from individual psychology, nor how to avoid 
narrow subjectivism in the interpretation ot psychic life, nor 
how to show the specific role of lav/ in the structure of 
society. It is true that Tarde, (see farther on) a jurist him¬ 
self, through his works in the field of criminology became 
one of the closest forerunners of the sociology of law. It 
is true, too, Baldwin assigned a role to legal and ethical 
regulation, while Ward attributed no importance to law, 
seeing therein only arbitrary inventions. But this is not de¬ 
cisive testimony on behalf of psychological sociology. In 
fact, as Roscoe Pound emphasized in his important program¬ 
matic study, "The Scope and Purpose of Sociological Juris¬ 
prudence”, 1 jurists by their effort to construct "legal sociol¬ 
ogies”, or at least theories of law on a sociological basis, 
came even to utilize sociological theories denying the reality 
of law. As examples, we might cite the application of 
mechanical sociology by L. Gumplowitz, Die soziologische 
Staatsidee, (1902) and Grundriss der Soziologie, (l886, 
posthumous edition 1926), and the utilization of social 
Darwinism by Vaccaro ( Les Bases Sociologiques du Droit 
et de PEtat, 1893). To us there seems no doubt that these 
authors—and even Tarde (to be discussed further)—did not 
find social reality of law thanks to their sociologies, but 
imported law from their independent legal studies. 

* Harvard Law Review, 1912, Yd. 12. 
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To conclude this brief account of the trends in sociology 
which have been unfavorable to the development of the 
sociology of law, wc should mention two other more recent 
tendencies, (iernr.m sociological formalism and American 
behaviorism. Sociological formalism whose principle repre- 
sentatixes are George Simmel ( Suziologie , 1908) and L. von 
Wiese Jjf dllgcmehien Soziologie, two volumes, 

1926-33, American translation by Howard Becker, 1932), 
limits the entire study of sociology to "pure forms of inter- 
human relations," exclusively. It bars all the cultural and 
spiritual content of such forms, e.g., law, morality, religion, 
knowledge, and aesthetics as well as the material basis of 
society, whether demographic, geographic, instrumental, 
economic or whatever. According to partisans of this con¬ 
ception, to begin to study not simply abstract forms of 
sociation", but also the totality of concrete social manifest¬ 
ations, is to dissolve sociology in other social sciences or in 
history. Sociology thus loses its special object; there can, 
there!ore, be no interrelation between sociology and partic¬ 
ular social sciences! If this trend has Lad the merit of re¬ 
nouncing sociology’s initial claim to dissolve all particular 
social science, and if it has favored the study of types of 
sociations and groupings, it has, by rendering sociology 
perfectly sterile, paid far too high a price for its gains. This 
conception is nothing but an abstract and anti-historical 
rationalism combined with a nominalistic prejudice con¬ 
cerning social reality. 1 In their methodological considera¬ 
tions, the formalists forget that the object and method of a 
science are different matters and that a single object—social 
reality may be studied by diverse methods: typological 
(sociology), individualizing (history), normative and tech¬ 
nical (jurisprudence, etc.). Furthermore, formalist sociology, 
barring all sociology of culture and spiritual life (sociology 
of knowledge, religion, law, etc.), which is actually in full 

1 Cf for .i iritu'wn of socioIoKua] formalism, my Essais de Sociologie (1938) and 
H Sorokin. Sociological Thrones, 1928, p. 488*513. 



INTRODUCTION 


19 


development, is rightly rejected by the crushing majority of 
contemporary sociologists. 

Behaviorism was at first merely a very disputable appli¬ 
cation to psychology of the purely bio-genetic theory of 
conditioned reflexes of the Russian physiologist, Pavlov. 
The aim was 'o eliminate the specificity of human conduct 
as distinguished from animal behavior. (John B. Watson, 
Psychology from I he Standpoint of a Behaviortst , 19 Id). 
Subsequently it was introduced by a series of American 
authors to the solution of problems of social psychology 
and sociology . Social behaviorism, in the strict sense of the 
term, undertakes to reduce all social life to physico-physio- 
logical reflexes as responses to external stimuli. To be con¬ 
sistent, it cannot escape the narrow circle of external 
stimuli and reflex-responses. But since, on such a base, no 
communications and connections, let alone profounder 
unions, are possible between human conducts, even the most 
radical behaviorists (e.g. Floyd Allport, Read Bain, and 
George Lundberg) have been forced to introduce, on the 
one hand, the concept of "social stimuli” and, on the other, 
"reflective responses” (internal environment), resulting in 
reflective behavior”. 1 Now, the conception of reflective 
responses and reflective behavior re-introduces the problem 
of consciousness and of the communication of consciousnes¬ 
ses. Here reappear all the problems which behaviorism 
sought to eliminate. As for "social stimuli,” the term is veri¬ 
tably a vicious circle in itself, because it assumes as known 
that which the behaviorists proposed to explain physiologi¬ 
cally and naturalistically, the extremely complex structure of 


1 See F. Allport, Social Psychology, 1924, pp. 148 et seq.; Read Bain, “Trends in 
American Sociological Theory,” p. 107 et seq. in Trends in American Sociology, 
1929, ed. by R. Bain et al.; J. E. Marney, “Trends in Social Psychology”, p. 134 
et seq. in R. Bain et al.; G. Lundberg, Foundations of Sociology , 1939, p. 221 
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social and mental reality. 1 This is confirmed startlingly by the 
fait that the works of the most radical behaviorists are 
replete with considerations of "societal patterns and 
symbols”. 2 As though the symbols, even if quite errone¬ 
ously reduced to simple signs or expressions, were possible 
and undd hri\c an effect without an understanding of their 
inner significance and without "insight”! In the light of all 
these interna! contradictions and all this inability to follow 
(om islrndy from the point of departure, it is not astonish¬ 
ing that among the most moderate behaviorists (and still 
more among a rather large number of sociologists and 
ps/dinlngists who nave adopted some behavioristic termin- 
ologv because it is fashionable), everything comes down to 
a rather trite conclusion long accepted by the majority of 
students. It consists, as Horian Znaniecky emphasizes with 
reasom solely in the demand "that human actions and their 
changes, as empirical data, must be studied in the spirit 
of scientific objectivity”. 3 This excludes the method of sub¬ 
jective introspection which replaces the mentality of the ob¬ 
served bv that of the observer. Rut it in no way excludes 
{lie melhod of interpretive comprehension, of insight into 
the internal significance of the individual and collective 
human conducts observed. 4 While the behaviorist concep- 

1 It Uioulil lu* iiuf« (1 ih<‘ nrli.'ivoriUs* principle of ‘Social stimulation” is 

t out i. ■ li.-tm v hi stii! .’i.of l:« r '•un 1 . Their premises drive them toward the* most 
th*>* 'ii In” m. r "On nl’i >!i-t i!i>piitia!i''tn. if not toward phyMoioyical sol ip -.ism. In 
this Mill*, the complete iu ,n ition of the reality of groups ami collective conduct of 
ei mips is. in 1<\ \11 1 mi t (/ n\t'tutional lichnvxor, 10.13, p. 238 ct scq.), much more 

loiwistent th.ni tin* teioyiiition of their reality in G. Lundherp {op. cit., p. 163 et 
scq.). 

3 The works of Lmidherg (op. cit., pp. 9 ct scq., *15 et scq., 106 et seq., 195 et 
scq., 253 ct \co., 311 ct scq., 300 ct scq.; also Social Research, 1929, p. 14 et seq.) 

• i’e * * ” i ’ * ‘ ■ »11> 'li i • i ‘it 1C* u < > and almsoi the tetm “s tnhol” to hide the 
v'ont*. d* '“ions of h*s thnueht. 

3 Scc:il A.t'.rnc, lots, p. 17 ct scq.. c; -o3. 

4 It vhi'Mi’d he noted that in France the sonologists most inclined toAvard objective 

medi-nl-., I*mile Uirkhcim and Fmun I ewUliuhl. linallv reeovnized the necessity of 
•-nidvri’T the in itm ,1 *.'*niH** a*- of hum in conduct. Durkheim. in his last works, 

•nested on the ro’e o: a aim's .'ml -deals in social reality, and Lcvv-Bruhl devoted 
h'ln t'lt to re eat. h into the primitive mentality (cf. my F.ssais dc Sociologie, 1938, 
.»ml mv Mo*,i!c thcciquc ct Science dcs Moeurs . 1037 ). 
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tion was a pure and simple return to social naturalism based 
on physiology, while it offers nothing new, it has, at the 
same time, produced total confusion concerning the role n 
social life of regulation, rules, values, ideas, in short of 
the spiritual element. It has frans*. .mod all those con¬ 
stituent elements of social reality into ‘stimuli” acting in 
more or less mechanical Oshton. Thus it has been an ob¬ 
stacle to the development of the sociology of law. as well 
as to all precise theories of “soJal control”, more Goadlv 
to all sociological study of “ihe non-m :Grial aspects of 
culture, of higher social values”. 1 

\V. G. Sumner’s conception of “folkways and mores” as 
one of the most fundamental fields of sociological study 
may be considered as Anglo-American sociology’s first step 
toward problems of sociology of law and morals. In his 
two works, Folkways, A Stndy of the Sociological Impor¬ 
tance of Usages, Manners, Customs and Morals (l ( )06), 
and The Science of Society (in collaboration with A. G. 
Keller, 4 vols., 1927), Sumner established that the irreduc¬ 
ible character of social reality in regard to individuals and 
their interrelations, shows itself most palpably in the regu¬ 
lation of conduct by "folkways”. The latter, at first, im¬ 
pose themselves unconsciously and anonymously. “Folk¬ 
ways are habits and customs of the society . . .; then they 
become regulative and imperative for succeeding genera¬ 
tions. While they are in vigor they very largely control 
individual and social undertaking. The folkways therefore 
are not creations of human purpose and will.” The regu¬ 
lative and imperative character of folkways is concentrated 
in the “mores”, “including a judgment that they are con¬ 
ducive to societal welfare and exercising a coercion on the 
individual to conform to them, although they are not co¬ 
ordinated by any authority.” “Institutions and laws are 

'See C. -A. Elhvood, "Methods in Sociology”, 1 r <f3, p. 54 et seq. For a general 
criticism of behaviorism. pp. 46-56. as well as the preface, pp. vii et seq., and 
pp. 43 et seq., and 519 et seq.; in R. M. Mclver, Society, its Structure and 
Changes, 1931 and Maclver, “Is Sociology a Natural Science?” in American Socio- 
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produced out of mores. An institution consists of a concept 
(idea) and a structure.’’ To "crescive institutions” (for 
instance, property, marriage, religion) must be contrasted 
"enacted institutions” — law. "Rights are in the mores 
before they are in law and go with a regulative system, 
whether that is well organized or not.” "It is impossible to 
draw a sharp line of distinction between mores and laws. 
The difference is in the form of sanctions which, in the 
law, is more rationalized and organized.” 

Sumner insists strongly on the role of "societal regula¬ 
tion” which is one "of the life necessities” of society, "indis¬ 
pensable for societal maintenance”. But his premises and 
methods do not permit him to achieve any exact differenti¬ 
ation among simple social pressure, technical regulation or, 
finally, cultural regulation proper, nor to reach any precise 
distinction within the latter among regulation by law, by 
morality, by religion or by aesthetics. Sumner sets out from 
premises which arc on the one hand utilitarian, on the other 
evolutionistic. These make it impossible for him, despite 
constant efforts, to distinguish between cultural values and 
patterns, on the one hand, and technical habits and patterns 
on the other. He is even incapacitated from seeing in 
technical, moral, and jural usages anything more than stages 
in a continuous evolution, artificially constructed by him. 
'flic only distinction is found in the growing force of 
sanction, due to increased habitual routine. He docs not 
see that different folkways conflict as irreducible principles, 
excluding mutual continuity, or that the character of sanc¬ 
tions is not sufficient for understanding the internal struc¬ 
ture of the regulation they support. We must add that 
Sumner’s conception artificially reduces all moral and jural 
life exclusively to tradition and custom, "inertia and rigid¬ 
ity,” barring the element of spontaneous innovation, of 
collective creation, of revolt or amendments. Moreover, 
Sumner eliminates from the ethos every element of "telos,” 
of spiritual values, of the ideal, declaring that "the mores 
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having the authority of fact are the only criteria of right 
and wrong.” Thus we must conclude that the effort of 
Sumner and his school to enable sociology to encompass 
the study of the social reality of law and morality failed. 

Sumner’s conceptions were fruitfullv -criticized by F. H. 
Giddings. This sociologist showed that die author of Folk¬ 
ways did not succeed in distinguishing 'the non-appreciative 
and the appreciative esteeming patterns” connected with 
"societal telesis” ( The Scientific Study of Human society, 
1924, p. 74 et seq., 143 et seep, 69 et seep) Accordii g to 
Giddings, among "mores” in the latter sense it is necessary 
to distinguish between mores penetrated by moral values, 
and "fhemistes,” mores connected with justice- (p. 264 et 
seq.). Finally, this author emphasized that "folkways”, with 
their diverse significances, must be contrasted with "state- 
ways”, the perpetual tension between the two cutting across 
the foregoing distinctions (p. 190 et seq.). In this way 
Giddings’ criticism broke the evolutionistic and utilitarian 
harmony of Sumner’s constructions and showed the impos¬ 
sibility of achieving, on the given basis, a sociology of law 
and morality. The same must be said of the writings of 
E. Westermarck on The Origin and Growth of Moral Ideas 
(2 vols., 1907) and Ethical Relativity (1932). His work 
must be distinguished from that of Sumner and Keller 
favorably, however, because of his abandonment of utili¬ 
tarian prejudices and his description of the emotive basis 
of mores. But thoroughgoing psychological subjectivism 
prevents Westermarck from finding an exact place for the 
sociology of law and morality in sociology, which he does 
not distinguish from ethnography and social psychology. 

Much more important for the broadening of sociology, 
in the sense which concerns us, was the introduction into 
American sociology of the theory of "social control.” After 
its author, E. A. Ross, had formulated/ its foundations in a 
series of articles published in the American Journal of Soci- 
ology (1896-98), and in his book, Social Control, A Survey 
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of the Foundation of Order (1901), this problem be¬ 
came one of the main centers of American sociological 
interest and inspired a very considerable literature. The 
point of departure of Ross’s conceptions were two main 
theses. First was the distinction between ' social influences” 
( 'direct psychological pressure, stimulation or suggestion 
of the society on the individual as a manifestation of social 
Knees’ ) anu "social control as regulative institutions,” 
"imposing adjustments” and "designed to repress undesired 
conduct and to encourage desired conduct.” Second was the 
idea that "order” in social life is not instinctive and 
spontaneous, but rests on and is die product of social control. 
Since society is impossible without order, social control is 
the indispensable constituent element of social reality. This 
second thesis is reinforced in Ross by two arguments of 
unequal value. Quite justiiied is his insistence on the multi¬ 
plicity of irreducible conflicts in social life which can be oniy 
provisionally stabilized by constantly renewed applications 
of social control. Quite controversial, however, is his in¬ 
terpretation ol the "social" in a radically nominalistic sense, 
as an assemblage of isolated individuals and even as a 
sort of fiction, the sole connection between the individuals 
stemming from social control. The basis and sources of 
social control itself are consequently left without consider¬ 
ation. Among the various types of social control, lav/ is 
for Ross "the cornerstone of the edifice of order, the most 
specialized and highly finished engine of control employed 
by society.” The integration of law in the general body of 
social control permits its study in its functional relation to 
concrete societal situations, and favors the development of 
a sociology of law. For the latter, "law and imperatives 
would be, as in fact wc find them, neither uniform nor 
immutable, but adapted to the situation in which society 
happens to find itself.” Even the importance of law, as 
compared to other types of social control (morality, religion, 
art, education, etc.), can vary with the type of society. These 
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ideas of Ross gave rich results in the studies of the greatest 
American sociologist of law, Roscoe Pound, to whom Ross 
dedicated his Principles of Sociology, (1902), and who, ; i 
turn, emphasizes constantly his acceptance of Ross’ gen¬ 
eral principle of social control (see fciihcr). 

Despite all these promises of Ross’ theory of social con¬ 
trol, however, it has not shown itself a sufficient basis for 
an effective reformation of sociology which would permit 
the development of a sociology of law. First, the sharp 
opposition between "influences or social forces” and social 
control, implying regulation, has been very much weakened, 
if not abolished, by confusion in the author’s analysis of 
(a) ''kinds of control,” (b) "means (or methods) of con¬ 
trol” and (c) "agencies of control.” If we take account of 
the fact that differences among kinds of control (law, 
morals, religion, etc.) are differences among values served as 
well as among their structural significances, and thrtt for the 
achievement of its specific regulation every kind of control 
can employ the most variable methods (or means such as 
influences, stimulations, etc.), we realize that, to identify 
kinds of control with means of control is to destroy the 
basis of the whole conception. Thus, Ross is led to include 
in social control the things which he first opposed to it 
(pressure, suggestion, illusion, public opinion, habit, pres¬ 
tige, etc.), as a consequence of failing to observe that every 
kind of social control can utilize the enumerated means in 
its operations in a different direction or in different com¬ 
binations. As a consequence, he unintentionally wipes out 
all lines of sharp demarcation between the problems of 
social control and those of collective psychology, which led 
in later discussions to such a broadening of the notion of 
social control as to deprive it of all precise meaning. There¬ 
after it was, by many authors, assimilated to a general 
psychological description of "social 'vfimuli”. 1 The identi- 

1 The most elaborate doctrine in this direction is that of L. L. Bernard, Introduc¬ 
tion to Social Psychology (1926), chapters XXXV-XXXVI; Fields and Methods of 
Sociology (1934), p. 47 et seq.; and Social Control in its Sociological Aspects (1939). 



26 


SOCIOLOGY OF LAW 


fication of kinds of control with agencies of control has 
been no less fatal. In fact, agencies of control are the vari¬ 
ous social structures (e.g., various forms of sociation, of 
groups, of blocs of groups or inclusive societies), each of 
which can serve as a support for several kinds of control 
simultaneously, and each of which exercises a control on 
its own members. The problem of the relation between 
social control and the different types of groupings within 
an inclusive society entirely escaped Ross. This was prob¬ 
ably because his radically nominalist conception did not let 
him grasp the reality of collective units and of their specific 
orders. He connected the various kinds of social control 
only with the inclusive society. He considered order created 
by social control as a unique order; as though order were 
an absolute and not a relative principle, and as though 
there were not in every society an inextricable pluralism of 
orders and agencies of social control for achieving them! 
Lor Ross, there was but one way to give his theory of social 
control more precise contours. Having clearly distinguished 
among kinds, means and agencies of control, this was to 
connect the kinds of control to collective spiritual values 
which inspire them and which make of them authentic 
bodies of normative regulations. In fact, for certain types 
of social control (morals, religion, etc.), Ross envisaged 
this road alluding to their link with "social ideals and valu¬ 
ations." Not only did he not insist on this link, however, 
but he flatly excluded it from other types of social control, 
particularly from law (Social Control, p. 4il et seq., and 
Principles of Sociology, p. 423-30), transforming law, too, 
into a pure technique. 

Among continuators of Ross’s social control theory, C. A. 
Ii 11 wood unquestionably showed the strongest tendency to 
define and limit the notion of social control by demonstra¬ 
ting its indispensable link with the ideal and spiritual ele¬ 
ments which are the constituent principles of social reality 
itself. Inspired by the spiritualistic rationalism which was 



INTRODUCTION 


27 


the basis of the social evolutionism of the English sociolo¬ 
gist, L. T. Hobhouse , 1 Ellwood insists on the idea that social 
control leans on "the social idealism" in realizing ' the 
spiritual side of social life", which is represented ' by 
higher cultural values, ideas and ideaK." through the regu¬ 
lation of conduct. With Ellwood, the kinds of social Lon- 
trol, moreover, are reduced to those which contribute to 
create social order in the strict sense of the term, i.e. social 
morals, law, religion, and education. At the Su uc time 
Ellwood believes in the continuous progress of soc, d life 
toward an ever-augmented spiritualization and rationaliza¬ 
tion, aided by an ever more conscious, more elevated, and 
more effective social control . 2 Despite Ellwood’s merits in 
having brought out the link between the problem of social 
control and that of the intervention of spiritual values in 
the constitution and action of social reality, his way of de¬ 
veloping and formulating this idea gives rise to grave 
objections. It is not a question simply of the implication of 
the altogether questionable idea of social progress, based 
on a confusion of judgments of reality and judgments of 
value, or of his belief in a continuous evolution, which is 
more and more rejected by sociologists. What is more im¬ 
portant is the fact that Ellwood, instead of studying the 
functional relations between spiritual life (which, more¬ 
over, do not at all necessarily have to be rational, that is 
to say intellectual), and the various manifestations of social 
reality, treats of the "spiritual" as one of disembodied and 
immutable realm in the manner of an abstract and dog¬ 
matic idealism. Thus, he subjects sociology to a precise 
philosophy of his own, harking back into a purely ideo¬ 
logical method excluding all relativity and all the infinite 

1 Morals in Evolution (1906), Mind in Evolution (1918), The Rational Good (1921), 
The Elements of Social Justice (1922). 


2 The Social Problem (1915, 2nd ed., 1924) p. A-4S, 92, 115, 191-99, 207; The 
Psychology of Human Society (1925), p. 390-468; Methods in Sociology (1933), 
p. 21 ct seq., 129-214. See also his stimulating article “The Sociological Founda¬ 
tion of Law”, in Green Bag, vol. 22, 1910. 
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plurality of the symbolic aspects, significances, and spiritual 
values in their bilateral relations with social reality. By his 
idealistic dogmatism he thus involuntarily compromises the 
indispensable idea of the sociology of the spirit, which 
with him takes the form of a return to an ancient sort of 
social philosophy which confuses the social ideal and the 

nature of society”. 

A very important contribution to the problem of social 
control and sociology of human spirit was made in the well- 
known works of C. H. Cooley. It is only in his last book, 
Social Progress (1S21S), that Cooley employed the term 
social control explicitly, but the problem, in connection 
with that of the structure of social reality, occupied him 
from the outset, i.e., in Human Nature and Social Order 
(1902), and especially in Social Organization (1909). Con¬ 
trary to the ’'nominalism” of Ross, and to the attitude of 
Id 1 wood which had a compromise character, Cooley takes a 
sharply "realistic” position in regard to social entities. He 
insists on the irreducibility of the "social whole” to its 
parts, and on the essential specificity of social reality. This 
specificity consists in the fact that "self” and "social 
unity” are only the abstract aspects of the "organic and 
living whole of mind” in perpetual creation. This "creative¬ 
ness of the living mind”, in which self-consciousness and 
social consciousness are "twin-born,” gives rise to social 
ideals and valuations, to symbols and standards, which are, 
at the same time, products and producers of social reality. 
The spiritual life, which through signficant meanings, as 
immanent element of the social reality, manifests itself 
equally in the "we” and in the "self,” constantly transcends 
itself. According to Cooley this process leads to an identity 
"between moral and social whole,” as opposed to the 
"sensual,” the ideal of goodness and rightness being the 
creative social whole ’ itself. Social control, whose regula¬ 
tion is directed by social valuations and ideals, is thus a 
process immanent in the self-creation of society. It is a 
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"self-control” by society, imposed not on individuals, who 
cannot be isolated "from the social mind,” but on and by 
the living whole itself. This control manifests itself in in¬ 
clusive societies as well as in particular groups, and thus 
reveals the plurality of agencies coexC:ing in each domain 
of control. Tnis conception, so diffcient from and even 
opposed to that of Ross, introduces into the idea of social 
control the principle of dynamic spontaneity. It enables 
Cooley to bring out the fact that not all social control is 
achieved by rules and standards, and tc underline the 
difference between unconscious (or implicit) social control, 
and rational social control (institutionalized) based on crys¬ 
tallized standards. These important distinctions being ac¬ 
cepted by many sociologists, some of whom added others 
(such as between organized and unorganized, formal and 
informal control, etc.), certainly have great value. For, 
without threatening in any way the differentiation of types 
of control according to their structures, related to differen¬ 
tiation in spiritual values, they permit a description of the 
regulative function of religion, morality, law, etc., on several 
levels of depth, a point of view which plays a very impor¬ 
tant role in present-day sociology of law. If, however, 
Cooley’s conceptions succeeded in deepening the problem 
of social control and in opening the way to the study of the 
functional relationships between the spiritual meanings 
and the different manifestations of social life, their gen¬ 
eral sociological basis remained very much up in the air. 
The total absence of clarity in Cooley’s analyses has often 
been pointed out: his basic hesitation between considering 
spiritual values as simple, unilateral products of social life, 
and the dogmatic idealization of that life itself as an ideal, 1 
a weakness covered by lack of precision and a floating con¬ 
ception of creativeness, semi-vitalist, semi-mystical, 2 pre- 

1 See T. V. Smith, Beyond Conscience, 1934, p. ^10-32. 

2 Set* S. M. Levin, “C. H. Cooley anti the Concept of Creativeness” in Journal 
of Social Philosophy (1941), p. 216-29. 



50 


SOCIOLOGY OF LAW 


vented Cooley from solving the problem of the sociology 
of human spirit, which he sensed. The majority of sociolo¬ 
gists who tackled the question of social control after Cooley, 
instead of deepening his analyses, arrived at eclectic theo¬ 
ries combining the influences of Ross, Cooley, and Sumner, 1 
and contributing to this important problem nothing but ad¬ 
ditional confusion. 

Cooley’s general conceptions recall in several respects 
those of the great master of French sociology, Durkheim, 
who worked on the same questions in a very detailed 
fashion, albeit employing a totally different terminology. 
On the other hand, the great German sociologist, Max 
Weber, by his reform of sociological method, posed with 
particularly logical precision the central problem of the 
sociology of the spiritual meanings. Since these two con¬ 
tinental sociologists simultaneously contributed especially to 
the founding of the sociology of law as a sector of sociology, 
and since their doctrines both oppose and complement each 
other, we will pause for a more detailed consideration of 
their views than for those of any others. 

limile Durkheim (18^8-1917), by profoundly transform¬ 
ing the conceptions of Comte and simultaneously rejecting 
with great vigor every tendency of the new science toward 
naturalism, formalism, or dogmatic metaphysics, contributed 
mightily to giving the sociology of law an important place 
within the field of sociology. He deepened the thesis of 
the specificity of the "social" by refusing to admit any ex¬ 
planation of social phenomena appearing in "the whole" 
except in terms of the specific character of "the whole", and 
by relegating to a far distant future any study of the 
general laws of the development of society. The criteria 
of this specificity are, on the one hand, "pre-established in¬ 
stitutions (collective conduct expressed in organizations 

Sco. tor example, R. K. Park ami E. \\ . Burgess, / ntteduction to the Science of 
.Soi t'h'ijy (W-l), )). 785-861; ‘Social Control” in American Sociological Society, 
I'toccedintjs, vol. XII (1917); F. E. Lumley, Means of Social Control (1926), and 
/ nncif'les o* .So. loleyv (PC’S), p. -tS-505; and 1*. H. Landis, Social Control (19.19). 
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and practices) which exercise constraints and pressures, and, 
on the other hand, collective symbols, values, ideas, ami 
ideals which penetrate social reality (and which enabled 
Durkheim to define "the principal social phenomena as 
value systems"), and, finally, states * i collective conscious¬ 
ness, collecti\e representations and aspirations, which are 
irreducible to individual consciousnesses and serve as 
a basis for every manifestation of social life. 1 

1. On the surface of social reality is found the geo¬ 
graphic and demographic basis of society, as well as build¬ 
ings, channels of communication, tools, food products, etc. 
This entire material basis is, however, social only insofar 
as it is profoundly transformed by collective action and 
penetrated by the symbols, ideas and values which the 
collective mind attributes to it. 

2. Under this material or, as Durkheim called it, "mor¬ 
phological surface", are found the institutions (preestab¬ 
lished "ways of doing") and collective behaviors, crystal¬ 
lized either in habitual practices or in organizations, the 
former exercising pressures, the latter constraints properly 
so-called. 

3. Next come the symbols, corresponding to institutions 
and serving as rallying signs and means, e.g., emblems, 
flags; holy objects, rites, dogmas, for religious practices; 
sanctions, procedures, statutes, customs, etc., for jural 
practices. 

4. Underneath the symbolic level are found the col¬ 
lective values, ideas and ideals which are symbolized by 
the symbols, and whereby collective conduct is inspired. 
These values and ideas — simultaneously products and 
producers of social life — lead us toward the "free and 

1 Dc la Division du Travail Social, 1893 (Knul. transl., 1915 and 1933); Rentes de 
la Mcthode Sociologique, (1894 Engl, trans., 1938); Lc Suicide y 1897; Les Formes 
Elementaires de la Vie Religieuse, 1912 (Engl, transl., 1926); Philosophic et So¬ 
ciologic, 1924. Education Morale, 1930. Of articles by Durkheim the most 
important arc: Dctcmvnation du fait moral, 19(,f (“Bulletin de In So i't' Fr 
<;aise de philosophic") and Jugements de rculitc et Jugcments de valcur, 1911 
(“Revue de M6taphysique et de Morale"). For a critical analysis of Durkheim’s ideas 
sec my Essais dc Sociologie, 1938, p. 115, 69, 279-306. 
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least crystallized currents’’ of collective mind, of which 
they are the aspirational terms. 

3. Finally, we penetrate to the deepest level of social 
reality, to the states of collective mind themselves—collec¬ 
tive representations, collective memory, collective feeling, 
collective tendencies and aspirations, collective volitions and 
effervescences, partly transcendent, partly immanent in in¬ 
dividual consciousnesses . 1 

It is the analysis of these dimensions of social reality, 
constituted by several levels of depth that led Durkheim to a 
recognition of the necessity of differentiating within soci- 
ology particular, specialized branches: 

I. ''Social morphology”, which studies the material sur¬ 
face of society, calculable and mensurable. 

II. ''Social physiology”, which studies institutions, col¬ 
lective symbols, values, and ideas, and which embraces soci¬ 
ology of religion, of morals, of knowledge, of law, of 
economics, of linguistics, and of aesthetics. This part of soci¬ 
ology which Durkheim, rather unhappily, designated social 
physiology can better be called the sociology of the human 
spirit , because all the “manners of doing’’ with which it 
is concerned are guided by significant symbols and oriented 
toward values and ideas. 

III. Collective Psychology. 

IV. General Sociology studys the integration of all levels 
and aspects of social reality in what Mauss, chief continu- 
ator of Durkheim, has called “total social phenomena”, 
and describes their types of groups and of inclusive societies. 

American sociology has during recent decades achieved a 
more detailed specialization of the various sociological disci¬ 
plines, sometimes reckoned to total thirty. 2 Some distinc¬ 
tions arc very useful, others rather artificial, but what is 
most striking is the fact that there is no criterion of sub- 

1 For a criticism of Durkheim’s conception of the transcendence of the “collective 
cotiNioiisntws” see my Fssais dc Sociolotjic. 1938, pp. 141-169. 

J See, e. g- l- I- Bernard, “The Fields of Sociology”, in The Fields and Methods 
of Sociology (l‘M4), p. 12 et seq. 
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division and that the divers fields have been establisl :d 
rather haphazardly. Durkheirn made the first attempt of 
rational subdivision of sociology into special disciplines, 
an attempt obviously not definitive (see below, Section IV 
of this Intr iduction). In aligning, alongside the sociology 
of ethics, religion, etc., a precise place to the sociology of 
law within che sociology of the human spirit, distinguished 
from social morphology, collective psychology, id general 
sociology, Durkheirn gave a new orientation to ( itinental 
sociology, lie eliminated to a considerable extent, and more 
profoundly and systematically than did the American theory 
of social control, the obstacles plated in the way of 
legal sociology by sociological positivism,' naturalism and 
formalism. 

One might even say that, from a certain viewpoint, Durk- 
heim’s entire sociology, especially in its beginnings, has a 
certain "juralizing” tendency. In fact, he saw the essential 
criterion of the social in "compulsion”, sanctioned impera¬ 
tiveness, it is the essential trait of law, emphasizing disci¬ 
pline and regularity above all else, even in ethics. At the same 
time, he considered law a "visible symbol” of all "social 
solidarity”, the unique point of departure for its study, and 
he proclaimed "that the number of social relations is neces¬ 
sarily proportional to the number of legal rules determining 
them”, and that "the general life of society cannot extend 
itself without jural life simultaneously extending to the 
same boundaries and relations, all the essential varieties of 
social solidarity being necessarily reflected in law.” 

Despite this rather exaggerated importance for the study 
of social reality attributed by Durkheirn to jural symbols, 
which made it possible for his sociology to inscribe upon 
the edifice it constructed that "none may enter here who is 
no jurist”, he did not succeeed, I believe, in eliminating all 
obstacles to good understanding V-tween jurists and sociolo¬ 
gists. There are several reasons for this. Firstly, Durkheirn 
did not renounce the aggressive tendency of sociology 
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which denied all right to existence to social sciences founded 
previous to sociology and remained autonomous. Particu¬ 
lar sociological branches, according to him, were to re¬ 
place such social sciences as law, economics, philology, etc. 
Hven problems of epistemology could be solved only by a 
’’sociology of knowledge”. In other words, Durkheim rec¬ 
ognized no method for the study of social phenomena 
oilier than the sociological. In particular, sociology of law 
would replace the instruction given by law schools. Durk¬ 
heim forgot that the various patterns, symbols, and, even 
more, ideas and values, can be studied by a systematic 
method which works out their coherent frames and verifies 
their intrinsic veracities on the basis of capacity for integra¬ 
tion in a whole having autonomous validity. Me forgot also 
that philosophy of law, on the one hand, and jurisprudence, 
on the other, with their systematical and technical methods 
could render considerable services to the sociology of law as 
points of departure for its studies. 

The second and decisive reason for Durkheim’s partial 
failure in his effort to constitute the sociology of law lay 
in his conception of the symbolic sphere and the domain 
of values, ideas and ideals, in short, of the ’’spiritual”, as 
a unilateral product and projection of "collective conscious¬ 
ness.” From the indisputable fact that certain patterns, 
symbols, ideas, ideals, values, cannot be established or 
grasped except collectively, Durkheim concluded that they 
are epiphenomena of “collective consciousness,” or at the 
best identical with it. Thus he was faced by the alterna¬ 
tives of collective subjectivism (at the outset of his career), 
or of elevating collective consciousness to heights of supra- 
temporal spirit (at the close of his career), forgetting that 
collective mind can equally well dwell in the spiritual 
w'orld of ideas and values or turn from it, being in this 
respect no whit different from the individual consciousness. 
Hence Durkheim’s tendency to resolve philosophical prob¬ 
lems by means of sociological analyses, .sociology replacing 



INTRODUCTION 


35 


not only the autonomous social sciences, but also episte¬ 
mology, ethics, and philosophy of law, with the “collective 
consciousness” thus becoming a metaphysical entity. Spirit. 
Obviously, a sociology of law based or v.m h premises goes 
beyond the limits of positive science arby replacing the 
philosophy of law, conflicts with every conception distin¬ 
guishing between existen< e and value, fact and norm. At the 
same time, it is proper to ask whether, on this fc- it is 
possible to differentiate jural from ethical or religic. s in¬ 
stitutions, since such differentiation presupposes differentia¬ 
tion among the symbols guiding these various conducts and 
among the values inspiring the symbols, a differentiation 
made impossible once one considers them only as the uni¬ 
lateral products oi manifestations of collective mentality 
rather than specific contents resisting it. 

The third and last reason for Durkheim’s failure to 
eliminate all obstacles which had hampered the develop¬ 
ment of the sociology of law lay in his tendency to reduce 
all problems of this discipline to those of the genesis of 
legal institutions. By identifying the “archaic” and the 
“elementary”, and by admitting an evolutionary continuity 
in the transition among social types, Durkhcim came to 
believe that the study of the origin of legal, religious, and 
ethical institutions in archaic society could serve as a de¬ 
cisive point of departure for the understanding of the same 
institutions in contemporary society. Thus, all the achieve¬ 
ments of the Durkheim school connected with legal sociology 
have been in the field of the genetic sociology of law, and 
this within a single type of society: backward society. Now, 
the domain of legal sociological investigations is infinitely 
vaster. Systematic sociology of law which studies relations 
between “forms of sociality” and “kinds of law,” combining 
and balancing within every group, and differential sociology 
of law, which studies the jural typology of particular groups 
and inclusive societies, must precede genetic sociology, ap¬ 
plicable only inside a single type of inclusive society. 
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The final obstacles to the consequent development of the 
sociology of law originating within sociology itself, were 
razed by the reform of sociological method effected by the 
most important German sociologist, Max Weber (d. 1927). 1 
All sociology, according to Weber must be a sociology of 
the interpretive comprehension of the internal meanings of 
social conducts ( verstehende Soziologie}. The method of 
sociology can be only typological, and consists in the study 
of "ideal qualitative types," e.g., the construction of mental 
images according to particularized and specific significant 
meanings serving as points of departure for this construc¬ 
tion. It is these strictly particularized meanings which give 
a qualitative character to social types and oppose them rigor¬ 
ously to the middle sums established by simple inductive 
generalization, whose quantitative character has no applica¬ 
tion to social reality, penetrated as it is by significant mean¬ 
ings: purposes, aims (W ertrational) , emoHve-volitional 
values, etc. The work of the sociologist stops with the in¬ 
vestigation of subjective meanings and with the study of 
probability, the chances of social behavior, according to 
these meanings. The verification of the objectivity of these 
meanings belongs to philosophy, their coherent systemati¬ 
zation to the dogmatic-normative sciences, such as, e.g., 
jurisprudence or theology. Thus, while taking meanings 
and above all values, as points of support, sociology is 
liberated not only from value judgments but also from 
every preconceived hierarchy of values and discussion of 
their objective validity. That is the meaning of the 
"Wertfreiheit" of sociology proclaimed bv Weber. But, 
at the same time, in order to study the chances of effective 
social behaviors according to their significant meanings, 
it is of capital importance for sociology to utilize the 
results of the coherent systematization of these meanings, 
whose validity does not at all depend on the chances of 

1 Cf. nmomr Weber’s works particularly 1 Vhtu'liaft und GcscUschaft (1022); 
Gewnwicltr Aufwtsc sur U’isscnschaftdchrc, (1022) anrl Gesammcltr Auhartsc sur 
Rcli(j t'o m ssoz i'p loci iV. (1021), vol. I-IIT. 
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their being realized. On the other hand, subjective mean¬ 
ings, serving as a point of support for sociological research, 
do not at all exclude the existence of objective meanirgs, 
but rather assume them, and in fact reflect them and are in¬ 
spired by them. Since, at the same L.ine, all causal explana¬ 
tion in sociology can, according to Weber, be achieved only 
on the basis an antecedent interpretative understanding 
of meanings, which alone gives the means of o m-tructing 
frameworks of ideal types within which causal exj. 1 *nation 
is uniquely possible, Weber renounces any study of the 
origin of meanings, any effort to establish a link between 
symbols, values or collective ideals themselves and social 
reality. That is why the ambition of his sociology is infinite¬ 
ly more modest than that of his predecessors. It does not 
claim that the sociological aspect of law, ethics, religion 
etc., exhausts the phenomenon. On the contrary, it tends 
to make the sociology of the human spirit dependent unilater¬ 
ally on the disciplines which systematize ideal meanings, 
sociology limiting itself to a study of the repercussions on 
the effective behaviors of the systems of dogmas or norms 
w'hich they work out. 

Let us consider as an example the procedure of Max 
Weber in the field of the sociology of religion, wherein 
his researches were especially fruitful. 1 He begins with a 
penetrating study of the dogmas of Calvinist, Jewish, 
Buddhist, and other theologies, in order to inquire how they 
are expressed in real social conduct and how they affect, 
above all, economic behavior. In the same way, in the 
sociology of law, he first studies the various “legitimate 
systems” constructed by jurists, in Roman, feudal, capital¬ 
istic, and other societies, going on to the question of how 
these systems of norms are reflected in corresponding social 
behavior. It is unnecessary to stress the fact that sociology 
of law thus concieved, far from menacing the jurisprudence 
and the philosophy of law, presumes them and even bows 

i Gesammelte Aufsaetsc ~nr Religionssoziologie (3 vols. 1921). 
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before them, as the sociology of religion presumes and bows 
before theology and the philosophy of religion. 

Modesty is surely reasonable for any science, and espe¬ 
cially for one which, like sociology, began by making un¬ 
justifiably great claims. In this sense, we can only praise 
Weber for having eliminated aggressiveness from sociology 
and for having recognized the legitimacy of the particular 
social sciences which had been established previously and 
which continued to maintain their autonomy. Thus he made 
a special contribution to good understanding between so¬ 
ciologists and jurists, between sociology of law and juris¬ 
prudence. One must, however, ask whether, reacting to his 
predecessors, Weber did not go too far in making con¬ 
cessions to dogmatic-normative sciences. Above all, we 
must ask whether his legal sociology has not suffered over¬ 
much from his way of accepting the elaboration of coherent 
systems of legal norms which are, so to speak, suspended in 
the air and which lack any connection with the living reality 
of law, of which they arc but more or less rigid symbols. 

In fact, we have seen that, to escape sterility, jurispru¬ 
dence requires the sociology of law even more intensely 
than legal sociology requires jurisprudence. In inquiring 
into the chances of effective social behaviors realizing rigid 
legal rules fixed in advance and elaborated in a coherent 
system, Weber does not notice that under these rigid rules 
there arc flexible and ad hoc principles, that beneath these 
there are living collective beliefs which give law its real 
effectiveness and which reveal themselves in "normative 
facts”.' spontaneous sources of the positivity of law, of 
its validity, "source of sources" and basis of a perpetual 
dynamism constituting the real life of law. Insofar as it 
impoverishes artificially the realitv of a law reduced ex¬ 
clusively to behaviors guided by rigid and systematized rules, 
and artificially enslaves legal sociological research to a par- 

1 On the* subject of the ‘‘normative fact”, see my works L’ldtc dit Droit Social 
< l'OJI and «*>»,«■ ht> uhr.itc (10 3 r* ) ami infra, section V of this introduction. 
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ticular jural technique, Weber’s sociology of law gives only 
relative enlightenment and is not a great aid to jurisprudence. 
It limits itself, moreover, to a legal typology of indirive 
societies, and never touches problems of systematic sociology 
of law or of the jural typology of ; articular groups. 

The shortcomings of this legal sociology do not, how¬ 
ever, derive from its veiy fruitful method of interpretative 
understanding of inner meanings, the basis of constructing 
ideal types. Nor do these shortcomings derive from Weber s 
will to understanding and collaboration between sociologists 
and jurists. 'Their true root is an over-narrow conception 
of the social fact, which certainly constitutes a regression 
from the gains of Durkheim’s thought. Weber reduced the 
social fact exclusively to meanings and behavior, giving no 
consideration to other elements of social reality: the mor¬ 
phological basis and the collective psyche, without distin¬ 
guishing between organizations, practices, and innovating 
behaviors in the conducts themselves. Moreover, guided by 
a very marked nominalistic tendency, reminiscent of that of 
E. A. Ross, Weber reduced social to individual conducts 
oriented toward social meanings (related to the conducts of 
others) ; he does not even raise the question of how, in view 
of his affirmation of the exclusive existence of the individual 
psyche (self-contained consciousness), such meanings are 
possible. Having elaborated an admirable sociological 
method, Weber did not know how to apply it to a social 
object grasped in its full depth. He impoverished social 
reality to the point of annihilating it. Hence his overween¬ 
ing confidence in rigid systems of meanings worked out by 
dogmatic-normative disciplines which, for him, replaced all 
effective social patterns, symbols and values profoundly 
linked to the spontaneous life of the collective mind ex¬ 
periencing, comprehending, and in some measure formula¬ 
ting and creating them. / 

For, if one may state that ideas and values which are 
collectively experienced are not consequently products of 
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the collective mind, this thesis cannot be defended with 
reference to symbols which express and conceal the ideas and 
values and which have, in this sense, the character of social 
products. Moreover, if the tested values and ideas resist 
the collective mentality, the sector of their infinite world 
which is grasped by a particular collective experience de¬ 
pends upon the characters of that experience which brings 
about the selection. Thus is posed the problem of social 
perspective, conditioning the grasping of particular aspects 
ol the spiritual world of ideas and values. In this sense, 
meanings may be as little detached from social reality as 
may social reality be detached from meanings: the relation¬ 
ship here is not unilateral but reciprocal and bilateral. The 
problem of functional relationship between concrete forms 
of social structures and meanings which inspire them (and 
in the constitution of which they participate), this central 
problem of the sociology of the noetic mind is not solved 
even by Weber. 

We have seen how contemporary sociology was increas¬ 
ingly transformed so as to enable it to embrace the sociology 
of law as well as the sociological study of spiritual values 
more generally. Thus we have seen arising the problem of 
the sociology of the human spirit devoted to the sociology of 
knowledge and of ethics which have been making progress. 
The problem of the sociology of knowledge was raised by 
thinkers as far apart as Durkheim in France and the pro- 
Hegelian philosopher, Wilhelm Oil they, in Germany. 1 It 
was simultaneously favored by the intellectual atmosphere 
of the pragmatic philosophy of James and Dewey. It took 
a more distinct form in the works of Max Schelcr ( Ver - 
such citur Soziologic c/cs It isseus, 1924) and Karl Mann¬ 
heim (Ideologic und Utopic, 1929, English modified 
translation, 1936), the latter combining Marxist influences 

1 See Cesammelte Schiiftcn, 7 vols., 1023-33. The works of Heinrich I<:ckcrt, 
beginning with Ihe (trcueen det naturicissenschuftlichen Begriffsbildutig, 4th ed., 
1021, which influenced Weber, are devoted to a purely formalistic methodology and 
have not gieat importance for our subject. See my article, “La Philosophic des 
Valeurs de M. Kickert,” in Revue Philosophique, 1938. 
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with those of Weber and Scheler. The general development 
of present-day value theories has had great importance for 
the sociology of morals. Combined with the idea of an 
immediate moral experience of collective charact- r, this 
orientation enabled Max Scheler in C* .many and Frederic 
Rauh as well a., the present writer in France, 1 to develop a 
sociology of inorals which places the spiritual element 
of moral life with it* infinite particularizations, func¬ 
tional i elation with the types and forms of ocial 
structures. 

The very important discussions of social symbols and their 
role in social life and in noetic collective mentality, such 
as the works of Trust Cassirer (Philosophic der symbol - 
ischoi Pormen, 3 vols., 19^5), Lucien Levy-Bruhl (L7ix- 
perience mystique et les Symboles chcz les Primitifs, 1938), 
G. H. Mead (Self, Mind and Society, 1935), emphasize and 
resolve in their respective ways one of the most fundamen¬ 
tal problems of the sociology of spiritual functions, i.e., the 
mediational role played by symbols between types of social 
mentality and the noetic realm. A very different tendency 
is expressed by the works of such authors as Sorel, Pareto 
and more recently, Thurman Arnold, who see in symbols 
only illusions, myths and idols but, however, admit their 
playing an important role in social life. 

Finally, authors so different as the sociologists, R. M. Mac- 
Iver on the one hand and P. Sorokin on the other, as well 
as the philosopher, H. Jordan, setting out from quite differ¬ 
ent quarters and different problems, show in their various 
ways a considerable interest in the general problem of the 
relation between social reality and spiritual meanings. 2 

iCf. my Morale Thcoriquc ct Science des Mucins (1937), Experience Juridique 
et Philosophic Pluruliste du Droit (1935), Les Tendances Actnelles de la Philosophic 
Allcmandc (1930), in which the contributions of Scheler and Kauh are analysed in 
detail and my own conceptions set forth. 

2 See Mac Tver Society, Its Structure and Chunocs /l'Ul), especially the chapter on 
civilization and culture; Sorokin, Social and Cultural Dynamics (vol. II, 1937), 
especially the chapter on fluctuations of truth, ethics and law; Jordan, Forms of 
Individuality (1927) and Theory of Legslation (1937). Interesting discussions 
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An entire book would be needed to analyse all these 
trends and efforts. We must limit ourselves to stating that 
the sociology of the human spirit is increasingly winning the 
attention of present-day sociologists and philosophers, and 
that the methodical study of the problems of the sociology 
of law seems to us to be possible only on the basis of that 
sociology of the noetic mind. Let us then, in a number of 
brief theses of purely programmatic character, formulate 
what we understand by this branch of sociology, inasmuch 
as no complete agreement has even been reached on this 
point. 


IV. Tin: Sociology of Human Spirit and the 
Structure of Social Reality 

The best approach to problems of the sociology of the 
noetic mind (or of human spirit) and to the determination 
of its exact place among the various sociological disciplines, 
would seem to be via the levels—or depth—analysis of social 
reality. 1 This type of analysis is inspired by the “method 
of inversion* (Bergson) or “phenomenological reduc¬ 
tion” (Husserl), i.c., an immanent downward reduction 
through successive stages toward whatever is most directly 
experienced in social reality. Obviously, all the strata or 
levels of depth which we shall distinguish are in real 
life indissolubly connected, interpenetrating one another 
and constituting a whole. 

of problems of tlu* sociology of spiniii.il functions or of die noetic mind twv also 
be found in Talcott Parsons, The Structure of Social Action (1937), R. K. Merton 
“l udi/at.on and Cultiue” in Sociology ami Social RctCanh, vol. xxi, 1YJ6, p. 103- 
113. "I he SocioIoki of Know leil.ne'* hi / s.. s vol. xxvii, 1 c >37, p. 493-503, and 
“Karl Mannheim and the Sociology of knowledge” in the Journal of Liberal Re¬ 
ligion, vol. 11, 19 41. 

1 Cf. for a nu.ie detailed tieutmeut nn Lsmiis ile Sociology (l‘>38), j>. 22 et seQ. 
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1) On the surface of social reality we find externally 
perceptible things and individuals: the geographic and 
demographic basis of society, as well as buildings, me ns 
of communication, tools, food products etc. All this ma¬ 
terial surface of society, however, is ^ h ml only insofar as 
it is profoundly transfigured by collective human action and 
penetrated by symbols, ideas, and values attributed to them 
by the collective mind. 

2) If wc dig more deeply into social reality, we en¬ 
counter next organizations or rather organized superstruc¬ 
tures, i.e., collective conducts, hierarchized, centralized, ac¬ 
cording to rigid and reflected patterns fixed in advance. It 
is these organized superstructures which exercise compul¬ 
sions, which can be more or less remote or distant, which 
are separated from spontaneous social life by a more or less 
wide abyss. Obviously the organizations themselves are but 
partial and always inadequate expressions of levels which, 
lying deeper, represent more immediate steps of social 
reality. 

3) Thus we arrive at a level of patterns of different 
kinds, of standardized images of collective conducts. These 
patterns need not be rigid or fixed in advance. They may be 
elastic, flexible, subject to modification in various degrees, 
proceeding from rites and traditions, passing through daily 
practices and extending to incessantly changing fashions. On 
the other hand, a sharp distinction must be drawn between 
non-symbolic patterns, simple standardized technical models 
such as economic patterns, and symbolic-cultural patterns 
linked to spiritual values and ideas, that is to the noetic, 
spiritual realm. 

4) Underneath the universe of various sorts of patterns, 
we find unorganized collective conducts. If they are guided 
by patterns, they take on the characters of the latter. Then 
their spontaneity, even where far^ions are concerned, is 
greatly limited by standardization. These habitual conducts, 
tending to become practices, often go beyond patterns, how- 
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ever, and even modify or clash with patterns. This occurs 
particularly when symbolic cultural patterns cease to express 
sufficiently whatever it is they are called to symbolize. 

5) This leads us to a still deeper layer of social reality, 
that of social symbols. Without these, neither organizations 
nor cultural patterns, nor collective conducts guided by 
such patterns, are possible. The symbols are not simple 
expressions or signs of something, as they are occasionally 
altogether mistakenly defined. Still less are such symbols 
illusions. The symbols are the inadequate sensitive expres¬ 
sions of spiritual meanings, taking the place between appear¬ 
ances and things in themselves (m sich). They are the 
intermediaries between these two and depend on both. They 
simultaneously reveal and conceal, or rather they reveal by 
concealing and conceal by revealing. What they express 
and what they hide is on the one hand the spiritual, on the 
other reality (physical, biological, psychological, sociologi¬ 
cal), in which the spirit partly embodies itself, partly re¬ 
veals itself. As George Santayana so well put it, "symbols 
are presences and they are those particularly congenial pres¬ 
ences which we have inwardly invoked." 1 Social symbols 
are inadequate expressions of the spiritual realm, adapted 
to concrete social situations, to typical social structures, and 
to definite collective mentalities, in which different aspects 
of the spirit realize themselves and by which it is grasped. 
Social symbols are thus simultaneously conditioned by social 
reality and by the spirit which realizes itself therein; they 
vary in function to this reality, as well as in function to the 
spirit. That is why symbols are at one and the same time 
products and producers of social reality and why they are 
the principal object of the sociology of the human spirit. 

Social symbols can take the most varied forms. Is not 
language composed of symbols (symbolizing ideas) by 
means of which we communicate? Are not banners symbols 
of values attributed to a group? Is not the patrolman on the 

»Reason in Society (1932), p. 196, Vol. 2 of “The Life of Reason” 
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corner a symbol of the incarnate values which some estab¬ 
lished order has for us? Aie not the rules of law and 
judicial procedures symbols of the jural values and ideas 
embodied in certain institutions ? And so on for other types 
of symbols. 

Social symbols are not necessarily connected with patterns, 
not necessarily standardized and generalized. They may be 
images valid for a unique behavior, they may rise and van¬ 
ish with unique situations. Nor need they any «ore neces¬ 
sarily be directed toward conduct. Inversely, social patterns 
may, as we have already seen, be merely technical and non- 
symbolic. But all cultural patterns, especially those having 
regulative and control functions, that is to say, bearing in 
them a normative element, arc pervaded by symbolic mean¬ 
ings, expressing spiritual values embodied in social facts. 
While they are intermediaries, social symbols pose the prob¬ 
lem of the deeper levels of social reality which they sym¬ 
bolize. 

6) Penetrating even more deeply, we find below the 
level of symbols first of all those collective behaviors which 
innovate, smash patterns, create new patterns. These in¬ 
novating and unforeseeable social behaviors are particularly 
observable in situations of social effervescence: revolutions, 
great epochs of reform, religious disturbances, wars, etc. 
But creative collective behaviors are constantly proceeding 
more or less palpably, social life being, from a certain point 
of view, a permanent struggle between tradition and revolu¬ 
tion. Innovating and creative collective conducts are the 
collective behaviors least dependent on symbols. They cancel 
some symbols, weaken or change others, create new ones 
and sometimes do not need them at all. In the last case 
such conducts become direct manifestations of social bonds 
resting on collective intuitions of varying degrees of inten¬ 
sity (mass, community, communion; cf. below). These links 
must be sharply distinguished from others resting on com¬ 
munication through signs (varying sorts of interaction), to 
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which sociologists often mistakenly reduce all social life. 

7) Below the creative and unforeseeable social con¬ 
ducts, as well as below conducts guided by symbols and 
cultural patterns, we find a realm of values and of collective 
ideas which, as motor-motives, inspire them and serve as a 
spiritual basis for symbols. Let us consider, as an example, 
particular behaviors of a savage tribe and particular cultural 
patterns and symbols of it: emblems, dances, chants, etc. 
How shall we decide whether we are observing magical or 
religious or jural conduct, military or gymnastic exercises, 
an act of courtesy and so on, if we do not interpret the 
inner sense of the behaviors and of the symbols, if we do 
not scrutinize the values and ideas which the actors are 
thereby striving to realize. On this level of social reality, 
we encounter the intervention of the spiritual realm proper, 
of the realm of values and ideas which are heterogeneous 
and irreducible to acts which realize them and to states of 
collective mind which grasp them. If this is the case, and 
if this be the proper domain of the spirit, how shall we 
continue speaking of collective or social values and ideas? 
Because there are aspects or, more accurately, sectors of the 
infinite whole of the spirit, which cannot be grasped except 
collectively. Moreover, spirituality, which is supra-tempor- 
al, does not at all imply that every aspect and sector of its 
totality is simultaneously visible and accessible to a deter¬ 
mined collective mind (as well as to the individual con¬ 
sciousness). At different epochs, in different cultural spheres 
and in different groups, there appear constantly new sectors, 
new aspects, and other aspects vanish 1 . Thus the field of 
vision of the spiritual realm may be and ought to be socio¬ 
logically limited and thus vary from social epoch to social 
epoch, from social structure to social structure, without any 
effect on its objectivity and supra-temporality. The study of 
the particularization of spiritual values and ideas according 

1 Cf. my Moral Thiorique et Science des Moeurs (1937), pp. 130*197, and Lei 
Tendances actxtellcs de la philosophic allemande, (1930), passim. 



INTRODUCTION 


47 


to the social structures capable of grasping and embodying 
them, clearly defines the framework of the sociology of the 
noetic mind for which the study of cultural patterns and 
symbols is but a step on the road to this ultimate task. 

8) Spiritual values and ideas, particularized with refer¬ 
ence to social epochs and structure, must be grasped, tested, 
and experienced. This assumes the existence of collective 
mentalities aspiring toward such values and ideas, enlighten¬ 
ing itself through them and resisted by them. H're we 
strike the deepest of all levels of social reality, the level 
of the collective mind itself. This collective psyche which 
displays itself on every level of social reality, may be studied 
in a state of greater or lesser detachment from its content, 
its “data”, as it is the aim of collective or social psychology. 
The latter is all the more indispensable as the stream of 
collective mentality distinguishes itself sharply from the 
spiritual realm of values and ideas, which it can grasp, but 
from which it can also deviate. It is in exactly the same 
situation as the individual mind. The two also find them¬ 
selves in a “reciprocity of perspectives” and represent merely 
two abstract aspects of the same concrete stream of mental 
life. 1 

Our description of the levels of depth of social reality 
enables us, I believe, to define clearly the aim of the soci 
ology of the human spirit or of the noetic mind: It is the study 
of cultural patterns, social symbols, and collective spiritual 
values and ideas in their functional relations with social 
structures and concrete historical situations of society . The 
elements mentioned participate in the constitution of social 
reality at the same time as they are produced by it, or be¬ 
come accessible solely through it. It is the presence of these 
elements within social reality, which is thoroughly per- 

* See my Essais de Sociologies 1938, p. 11-169. The term of "reciprocity of per¬ 
spectives" belongs to Theodor Litt, Individutim And Gemeinschaft, III ed., 1926. 
In the United States, C. A. Cooley, J. Dewey and specially G. H. Mead have 
developed a similar conception. For examples of the reciprocity of perspectives see 
my article: Mass Community and Communion, in The Journal of Philosophy, 1941, 
AllgMSt. 
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meated by them, that demands the application in sociology 
of the interpretative method of inner meanings, "Verste- 
hen”, insight. This leads to the fact that essential sociolog¬ 
ical method is that of the investigation of qualitative ideal- 
types (Weber) excluding the quantitative generalization of 
the natural sciences. 

The proper domain of the sociology of the human spirit, 
however, is sharply marked off from other branches of 
sociology, particularly those which study the material basis 
of society (geographical, demographical, ecological, instru¬ 
mental, etc.), collective psychology, the study of purely 
technical patterns and behaviors (particularly sociology of 
economics) and, finally, general sociology, which deals with 
types of social structures (groups and forms of sociality). 
The sociology of spiritual functions uses all these studies, 
but always for its proper ends, i.e. the study of particularized 
embodiments of spirituality. This branch of sociology 
consequently, considers other elements of social reality 
solely as points of departure and support, or as extrinsic 
factors of social change studied from the genetic viewpoint. 

The specific character of the sociology of human spirit, 
as contrasted with all other sociological disciplines, mani¬ 
fests itself most clearly in its mutual interdependence with 
philosophy. In fact, the realm of spiritual meanings, of 
\a\ues and ideas, as we\\ as of their expressions through 
symbols, is the object of the study of philosophy as well as 
of the sociology of the noetic mind. Here philosophy and 
sociology meet. Do they meet as enemies or as friends, are 
they mutually exclusive, or do they compete, or do they 
collaborate? That obviously depends upon the tendencies 
within philosophy and sociology. Dogmatic rationalism, sen¬ 
sualist empiricism, and even criticism 1 are philosophies as 
hostile to any sociology of spiritual functions as are socio¬ 
logical naturalism, positivism, behaviorism, and formalism. 

1 Cf. with respect to the dogmatic prejudices of criticism my Experience Juridique 
ct la Philosophic Plurahste du Droit, (1035), pp. 10 ct scq. 
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Philosophy and the sociology of human spirit can admit 
each other and collaborate only if all these tendencies are 
eliminated. It is my belief that one of the great virtues of 
the sociology of the noetic mind is the fact that it insists 
upon eliminating these currents. Philosophy studies the 
spiritual realm in itself, verifying the objective validity of 
spiritual value* and ideas by integrating them into the 
spiritual whole But to achieve this it needs all the facts 
concerning the infinitely particularized aspects and sectors 
of the spirit which embody themselves in real life and which 
are put at philosophy’s disposal through the broad investi¬ 
gations of the sociology of human spirit. The latter, study¬ 
ing values and ideas as functions of social structures within 
which they appear, and raising no question of objective 
validity or veracity, certainly has need of philosophy. It is 
philosophy which teaches sociology how to distinguish sym¬ 
bols from the spiritual content which is symbolized. Philos¬ 
ophy, too, can alone give sociology the criteria of specificity, 
opposing values and logical ideas as well as differentiating 
moral, jural, aesthetic, and religious values. In fact, it is im¬ 
possible to study the social reality of law, morality, religion 
or aesthetics without using a criterion which is furnished by 
philosophical reflection and which makes it possible to iso¬ 
late in the reality of collective conduct and external pat¬ 
terns the working of law, of morality, of religion or aesthet¬ 
ics. Thus the sociology of human spirit and philosophy have 
a reciprocal need of each other. There is no sociology 
of knowledge without a theory of knowledge and vice versa. 
There is no theory of morals without a sociology of morality 
and vice versa. There is no sociology of religion without 
a philosophy of religion and vice versa. There is no soci¬ 
ology of law without a philosophy' of law and vice versa. 

But how can we escape an apparent vicious circle? Solely 
by admitting a collective immediate experience, whether 
logical, jural, moral, aesthetic or religious, an integral ex¬ 
perience involving spiritual as well as sense data. In his 
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last works, William James in the United States, Bergson, 
Kauh and the phenomenologists, Husserl and Scheler, in 
Europe, have shown the road. 1 I he various branches of the 
sociology of spiritual functions and the various philosophical 
disciplines are merely different ways of utilizing the data of 
infinitely variable, immediate, integral collective experience. 
Philosophical reflection leads from symbols to such experi¬ 
ence, and establishes the criteria of specificity of differenti¬ 
ated immediate experience. The sociology of the human spirit 
reveals the importance for philosophy of the collective as¬ 
pect of this experience, and describes for each of its differ¬ 
entiated fields the infinite variations of its data, in their 
particularization and functional relation to the social struc¬ 
tures in which they are embodied. 

We will have occasion to return to this complex problem, 
particularly at the conclusion of this book, where we shall 
discuss with more detail the relations between the sociology 
and the philosophy of law. For the moment it is enough 
to conclude that the sociology of law, in search of its object 
- the social fact of law—can not avoid borrowing from 
philosophy a criterion linked to the specificity of jural 
values. It is with the definition of law that we must now 
concern ourselves in order to prepare to fix accurately the 
field and problems of the sociology of law. 

V. The Definition of Law 

Definitions of law are innumerable. Those current among 
jurists describe the systems applied in their respective coun¬ 
tries and consequently are merely generalizations of particu¬ 
lar juridical technics adapted to concrete social situations. 
Often, as Dean Pound has correctly pointed out, these 
definitions are equally influenced by the special point of 

l Cf. with respect to these philosophers. mv Pipencncc Juridi ne ct la Plvlosophie 
I lit*iili.stt' (iu lhoit (l'Ua). !’• -’>51. and my Tendances dc la Philosophic Allemande 
(1930) passim. My own \ii*\\N <>t immediate experience are summarized in my 
Morale Theorique et Science des Mocurs (1937), pp. 125 et seq., 159-96. 
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view of the citizen-subject, of the lawyer, of the judge, of 
the jurisprudent. Moreover, the jural phenomenon is ex¬ 
tremely complex, its structure being antinomic. Within it 
there come together autonomy and heteronomy, ideal ele¬ 
ments and real elements, stability and mobility, order and 
creation, power and conviction, scual needs and social 
ideals, experience and construction and, finally, logical ideas 
and moral values (see, among older authors, Proudhon, 
among more recent, Justice Cardozo, Radbruch, Hauriou, and 
the present writer 1 ). This complexity has given rise to nu¬ 
merous attempts artificially to isolate one clement in order to 
establish simplified definitions of law which shut the eyes 
upon all other elements. Hence, in particular, the various 
metaphysical, transcendental, normative, psychological, utili¬ 
tarian, materialistic, and sociological definitions of law, all 
of which, despite flagrant opposition to each other, are 
equally arbitrary and dogmatic constructs, without interest 
except from the. point of view of their dependence upon a 
particular type of thought. We must add the fact that law 
may be acknowledged by numerous different technical pro¬ 
cedures, playing a totally unequal role in the various 
systems of law and at various moments of their existence 
(custom, statute, flexible standards and usages, judicial and 
extra-juridical precedents, collective bargains, and collective 
declarations etc., winding up to the direct intuition of inter¬ 
ested parties). Confusion among particular procedures of ac¬ 
knowledgment and law itself has provoked a third series 
of unacceptable definitions of law. 

None of these innumerable definitions can be accented as 
a point of departure for the work of the sociology of law, 
nor for that of the philosophy of law. As far as the former 
is concerned, all these definitions serve merely to bar the 
road to the study of the full social reality of law, in all 
its levels of depth and in the quasi-infinite variety of its 

1 See my Experience Juridique et la Philosophic luraliste du Droit (1935). o. 52- 
80. 200-231. - ’ V 
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types. As far as the philosophy of law is concerned, they 
serve only to compromise it, linking its fate to a rationalistic 
dogmatism which works with fixed and mummified categories 
and which instead of grasping merely dissolves the specifi¬ 
city of the complex reality of Jaw. From its first step, how¬ 
ever, the sociology of law could not avoid raising the ques¬ 
tion of the determination of the "jural fact.” The social 
reality of law is neither an immediate datum of intuition, 
nor a content of sense perception, but is rather a construct 
of reason, moreover, detached from social reality as a total 
phenomenon. Hence our discipline must begin by delimiting 
the jural facts from those social facts which, being equally 
related to spiritual values, are most closely akin to the facts 
of law, i.e., moral, religious, aesthetic and similar facts. And 
it is here, as we have already remarked, that the various 
branches of the sociology of spiritual functions require 
the aid of philosophy, a help which does not narrow their 
field of research but illuminates it. This is why the help 
of philosophy, by defining the criteria of the jural as dis¬ 
tinguished from those of the moral, the aesthetic, and the 
religious, can be solely an inversive reduction to the various 
specific immediate experiences and their infinitely variable 
data of spiritual values. If, with philosophy’s help, we can 
fix precisely what constitutes the formal structure of the 
immediate jural experience and what is the universal char¬ 
acteristic of jural values, we have found the criterion for the 
definition of law. In fact, this point of departure does not 
exclude any other aspect of law, for jural values inspire and 
penetrate all levels of depth and all manifestations of the 
jural. Since we cannot here develop a detailed philosophical 
analysis , 1 which would lead us beyond the confines of our 
present subject, let us simply formulate as theses a few of 
the results of such analyses. 

l) Immediate jural experience consists in collective acts 

1 1 have made such an analysis in my Idee du Droit Social (1932), pp. 95-153 
and L’F.xf'tticnce Jutidiquc ct la Philosophic Plurahstc du Droit (1937), pp. 13-152. 
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of recognizing spiritual values as incarnated, embodied in 
social facts in which they are realized. It is that incarna¬ 
tion and realization of values in facts which is the most pro¬ 
found datum of jural experience. The act of recognizing 
facts which realize values is quite different from direct par¬ 
ticipation in these values. One may, e.g, be insufficiently 
endowed to grasp the aesthetic values ot a symphony, but 
this does not in the least prevent one from feeling indignation 
against whoever may disturb the quiet of listeners The 
disturber will be regarded as acting against "justice”, Jiat 
is against jural values. In fact, the act of recognition has 
only indirectly to do with other values as values of justice 1 , 
specific jural values in which acts of cool recognition partici¬ 
pate directly. Moreover, the most immediate data of jural 
experience are "normative facts ” 2 and the "justice” which 
governs them. These two data are closely interlinked, and 
represent two abstract aspects of the same datum. Jural im¬ 
mediate experience as an act of recognition is essentially 
intermediate between an emotional-volitional experience of 
values and an intellectual experience of logical ideas. It 
diminishes the direct warmth of the experience of values by 
interposing the coolness of intelligence in order to reconcile 
them. For it is impossible to recognize a normative fact 
which would realize equivalent values in inextricable con¬ 
flict. A normative fact can be recognized only insofar as it 
represents a reconciliation of values, at least preliminary, 
and unstable, and this reconciliation is achieved by justice as 
a more logicised, quantified and generalized shelter, per¬ 
mitting other values to be equilibrized and realized. On the 
other hand, immediate jural experience and jural values are 


1 Cf. my article “Justice" in Encyclopedia of the Social Sciences, rol. II, 
p. 509-519. 


1 Cf., on the question of normative facts, my exposition in L Idie du Droit Social, 
pp. 113 et scq.; L'Experience Juridique, p. 38 et scq., 138 et seq. In the Unite 
States Professor E. Jordan, in two suggestive works, Forms of Individuality 
and Theory of Legislation (1937), through his concept’ll of ‘realized or embodied 
values” or “objective corporate social structure” as a basis of law, arrived at an 
idea quite close to my “normative facts”. 
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essentially intermediate between spiritual and sense data 
because here the tangible realization of values em¬ 
bodied in facts is decisive. The effective importance of logi¬ 
cal ideas and of emotive-volitional values, as well as that of 
the spiritual and sense elements in jural experience is al¬ 
together different in different places, circumstances, and social 
structures. This leads not only to a particularly antinomic 
and dramatic character of jural experience, but also to a 
particularly intense variability in jural values and in justice 
itself. 

2) Justice or jural values are the most variable elements 
among all manifestations of the spirit, because they vary 
simultaneously in function: (a) variations in the experience 
of values, (b) variations in the experience of logical ideas 
and in intellectual representations, (c) variations in recipro¬ 
cal relations between emotional-volitional experience and in¬ 
tellectual experience, (d) variations in the relation between 
the experience of the spiritual and the experience of the 
sense-data. 1 That is why to define law as an attempt to realize 
justice in a given social milieu presents no danger, if one 
takes account of the variability of the aspects of justice itself. 
Rut this definition is only an indication of the general direc¬ 
tion in which we must seek a non-dogmatic definition of 
law. For to make it acceptable we must insist on the fact 
that justice is neither an ideal, nor an immutable element. 
Justice cannot serve as a criterion of evaluation because it is a 
constitutive element of all law, even that which from the 
moral point of view is worst. Only a confusion of justice 
with a moral ideal has led some to oppose justice and 
“order” or "security”, and others to exclude the idea of 
justice from the definition of law. The principles of order 
and security are only immanent elements of the idea of 
justice, manifestations of that amalgam of values and logi¬ 
cal ideas which is its salient trait. But there are as many 

* I have given many examples of these variations in my Expirienc* Juridique, pp. 

75 .md IT.; 1 JO .mil fT. Of. aNn in. .utiek-<. “Justice” and “Natural Laii'“ in 
Encyclopedia of Social Sciences. 
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degrees of order and security as there are aspects of justice, 
these principles being as relative ns the aspects of justice 
(i.e. of the preliminary reconciliations of conflicting values 
embodied in a social fact) are infinite. We may express the 
same point by saying that "order" ;-nd the "normative 
fact” are only two words for the same datum, and that 
there are as many kinds and degiees of order as there ate 
different normative facts, without which justice is a term 
emptied of all meaning. 

Among the conflicting values which ame in a social 
milieu, it is the moral which have a tendency to claim pri¬ 
macy and to rule antinomies among all other values. This 
claim is justified in part. But in the domain of-moral values, 
harmonized in the ideal, irreducible conflicts among equal 
values, such as those of the self, the alter ego, the whole 
and, on the other hand, of action, work, etc. arise in the 
reality of life. Thus moral values themselves require for 
their always partial realization a preliminary reconciliation 
through justice. It is this reconciliation which is the most 
important task of justice. The specific traits of justice con¬ 
sequently emerge most clearly when we confront it with the 
moral ideal. The moral ideal, i.e. the infinite whole of 
moral values, is marked by its trend toward creative liberty. 
This latter constitutes the profoundest and most immediate 
datum of moral experience (which represents a gradual 
drive toward participation in creative liberty). Moral values 
are the most dynamic, the most creative, driving most power¬ 
fully toward constant surpassing. They are least bound, 
then, to what is already established. At the same time, they 
represent the character of uniqueness and individualization, 
as well as of qualitativeness. 1 Now, justice or the totality 
of jural values are, on the contrary, directed toward the main¬ 
tenance of normative facts, of the already established and 
realized. Jural values are the least creative, the most schema- 

1 Cl. my description of the moral experience and moral values in MoroU thiorvqu* 
trt Scitnci Moeurs (1937). pp. 159-91. 
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tized, the most generalized and quantified. Thus, in them 
there is substituted for strict individualization of moral re¬ 
quirements, a generalization of commandments; for subjects 
not comparable to each other, types; for creative movement, 
a certain schematic stability of normative facts; for pure 
quality, an intensified quantitative element. But it is pre¬ 
cisely within the boundaries of generality, some logical 
schematism and quantification placed by justice at the ser¬ 
vice of emotional-volitional values, that the moral ideal can 
display its creative force, its richly individualized and com¬ 
plex tissues, its preeminence over all other values. In this 
sense, justice is an indispensable medium, a necessary ambi¬ 
ance for the realization of the moral ideal, while essentially 
distinct from it. 

3) The specific marks of law, of the "jural” or 
"legal," flow from the characteristics of the immediate 
jural experience and of justice as we have shown it. Law 
or jural regulation or legal social control is distinguished 
from all other kinds of social regulation or control (moral, 
religious, aesthetic, or educational) by the following charac¬ 
teristics: 

a) The determined and limited character of jural com¬ 
mandments versus the unlimited and infinite character of 
other commandments, especially of strictly individualized 
moral exigencies. For instance, the commandment, "thou 
shalt not kill", has different senses in law and in morals. 
In law, there are set cases in which one can, others in which 
one must kill (self-defense, war, executions, etc.). In morals, 
the prohibition may include not only all these cases, but also 
all acts which might become indirect causes of death, from 
a refusal of aid in dangerous circumstances to hurtful words 
which might shorten somebody’s life. Hence, too, rules, 
although far from absorbing all the domain of the jural, 
play here a role incomparably more important than in all 
other domains of social control. 

b) Bilateral or more precisely, multilateral character 
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of jural regulation, constituting its imperative-attributive 
structure, as opposed to the exclusively unilateral imperative 
character of all other types of regulation. The imperative- 
attributive structure of all manifestations of Lw consists in 
an indissoluble link between the duties of some and the 
claims of others. This link possiKu only in jural regula¬ 
tion in connection with the determined and limited character 
of its commandments which permit the application of a 
common measure to related claims and duties. 

The imperative-attributive trait of all jural regulation 
implies that all law rests on collective experience and pre¬ 
supposes an authority not identical with the rules themselves. 
Only by a collective recognition of social facts which real¬ 
ize values, is it possible to establish a close interconnection 
between claims and duties. Only if the rules of law are not 
entirely autonomous is it possible to have a guaranty that 
this interconnection will be effective. Thus, jural experience 
alone is necessarily collective experience, while moral, aes¬ 
thetic, and religious experiences can be individual or collec¬ 
tive. The great Russian-Polish scholar, Leon Petrazizky 
(1864-1931), who had the great merit of discovering the 
imperative attributive structure of law 1 , limited himself to a 
purely psychological analysis and hence overlooked these 
necessary consequences of his conception, as well as the link 
between imperative-attributive regulation and the idea of 
justice. That is why he envisaged only the distinction between 
law and morals, overlooking other kinds of regulation and 


control. 

e) The indispensibility of a "social guaranty” of effec¬ 
tiveness of law giving assurance for a real correspondence 
of claims and duties and showing itself in the necessity for 
all law to be "positive”, that is, to derive its validity from 

i Theory of Law and of the State (2 vols., 1908-10, in Russian). Concerning 
Petrazizky, see my Le Temps Present et Vldte du Droit Social (1932), p. 279-95; 
Experience Juridique (1935), p. 153-169, anc’ my article Petrazizky in the 
Encyclopedia of the Social Sciences. See alst/ll. Babb, Petrazizky in Boston 
University Law Review, 1937-1938 (nos. 17-18) and A. Meyendorf, Modern Theories 
of Law (1933), p. 20-37. 
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normative facts. It is normative facts which unite the char¬ 
acters of authority, not identical with rules, and the efficient 
social guaranty, excluding both the autonomous character 
(specific to morals and aesthetics) and the heteronomous 
character (specific to religion and education). To play this 
role, normative facts, social structures embodying realized 
values, need not necessarily be organized, need not possess 
fixed means of external constraint, still less the uncondition¬ 
al constraint characteristic of the State. The confusion of all 
normative facts with some of their special types—a confusion 
which the analyses of sociology of law are competent to 
definitively eliminate—is one of the reasons for some of the 
unacceptable definitions of law, those which link its fate to 
external constraint, power, organizations, and even the State. 
These definitions all forget that these elements, as Petra- 
zitzky and Krabbe showed so well, so far as they play a role 
in the jural life, presuppose already the validity of law and 
are based upon it. To achieve their role of efficient authori¬ 
ties socially guaranteeing the strict interconnection of claims 
and duties, normative facts need meet but one condition. 
They must really exist and incarnate spiritual values. Nor¬ 
mative facts take the most different and varied forms, which 
we shall study in this book, e.g., forms of sociality, types of 
groups, types of inclusive societies. 

d) Not necessarily requiring its execution by precise ex¬ 
terior constraint , law admits the possibility of being accom¬ 
panied by this constraint , while moral and aesthetic require¬ 
ments exclude the possibility of execution by this constraint, 
and religious and educational commandments exclude the 
possibility of its having any precise or fixed character. This 
is a consequence of the fixed, limited, and multilateral im¬ 
perative-attributive trait of law. To avoid any misunder¬ 
standing let us clearly distinguish external and precise con¬ 
straint from the more general phenomenon of sanction, and 
sanction from social guaranty. All law accompanied by 
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constraint presupposes law not accompanied by it just that 
which fits this constraint itself. Moreover, it is well known 
that even the most important parts of constitutional law are 
not accompanied by constraints, let alone intern;'ional 1 aw, 
etc. Sanctions, i.e., varied and sometimes quite spontaneous 
reactions to infringements of regulatin'are observable in 
the domain of morals and aesthetics, not less than in other 
domains, although there they have not always a character 
of social reprobation as is the case in law. In any case, all 
law is sanctioned by the reprobations of f he social milieu 
in which it is violated, but not all law is accompanied by 
constraints. Finally, the social guaranty of efficiency, char¬ 
acteristic for all law deriving its validity from normative 
facts, only here manifests itself in sanction, while in other 
domains (morals, aesthetics, religion, education) the sanc¬ 
tions are not necessarily the expression of the social guar¬ 
anty. 

e) Thus we reach a definition of law: "Law represents 
an attempt to realize in a given social environment the 
idea of justice (that is f a preliminary and essentially vari¬ 
able reconciliation of conflicting spiritual values embodied 
in a social structure), through multilateral imperative-at¬ 
tributive regulation bastd on a determined link between 
claims and duties; this regulation derives its validity from 
the normative facts which give a social guaranty of its effect¬ 
iveness and can in certain cases execute its requirements by 
precise and external constraint, but does not necessarily pre¬ 
suppose it.” 

f) Perhaps the question will arise as to what we do with 
other social regulations aside from law, morals, religion, 
aesthetics, and education, such as mores, usages, social cere¬ 
monies, conventions, rules of courtesy, politeness or fashion, 
and finally, custom. The answer that this category of 
regulations as an independent field is only the result of con- 
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fusion in the scholars who insist upon it. 1 Customs and 
usages are not special regulations, but exclusively particular 
methods of acknowledgment of the different regulations we 
mentioned. They are to be differentiated according to the 
latter. For instance , there are jural customs and usages, 
moral, religious, aesthetic, and educational customs and 
usages. Customs and usages can, moreover, relate not to 
cultural-spiritual regulation, but to technical regulations 
(economics, etc.). Mores is a term having meaning exclu¬ 
sively for archaic societies in which differentiation of values 
and corresponding regulations has not yet come about or 
not sufficiently. 2 "Conventional rules” (Stammler) are a 
contradiction in terms, for all regulation and all rules de¬ 
mand obedience contrary to the arbitrary will of the party 
involved. As for rules of courtesy, politeness, and fashion 
and certain social ceremonies , we have here either aesthetic 
social regulation, or a combination thereof with jural regu¬ 
lation. These combinations appear when an imperative-at 
tributive regulation is oriented more toward aesthetic than 
toward jural values. But these are extreme cases. 

Having achieved a definition of law which seems to us 
simultaneously broad enough and precise enough to permit 
us to envisage all levels and manifestations of the social 
reality of law, we may now proceed to describe exactly the 
object and problems of the sociology of law. 

VI. The Definition of the Sociology of Law 

We are now in a position to define the precise framework 
of this new discipline, that is to say, its object and its method 

1 From this viewpoint the discussion at the second congress of the “International 
Institute of the Philosophy of Law and Sociology of Law" are quite typical. Cf., 
lime Annuairc: Droit, Moral, Mocurs (Paris, 10.16, oil. by G. Gurvitch.) The 
partisans of the existence of a special category of customs, usages, mores, despite 
numerous expositions of this doctrine, did not succeed in arriving at any precise 
conclusion. Sometimes they confused this category with unorganized law, sometimes 
with social morality. Their opponents and critics, such as Messrs. G. Radbruch, G. 
Del Vecchia and the present author, had no trouble in showing their contradictions. 

* Cf. my discussion at the above mentioned congress, p. 248-249. 
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as well as the fundamental problems which it is called upon 
to solve. 

The Sociology of Law is that part of the sociology of 
the human spirit which studies the full social ?altty of 
law, beginning with its tangible an ! externally observable 
expressions, n effective collective behaviors (crystallized 
organizations, customary practices and traditions or be¬ 
havioral innovations) and in the material basis (the spacial 
structure and demographic density of jural institutions). 
Sociology of law interprets these behaviors and material 
manifestations of law according to the internal meanings 
which, while inspiring and penetrating them, are at the same 
time in part transformed by them. It proceeds, specially from 
jural symbolic patterns fixed in advance, such as organized 
law, procedures, and sanctions, to jural symbols proper, such 
as flexible rules and spontaneous law. From the latter it 
proceeds to jural values and ideas which they express, and 
finally to the collective beliefs and intuitions which aspire to 
these values and grasp these ideas, and which manifest them¬ 
selves in spontaneous ”normative facts”, sources of the 
validity , that is to say, of the positivity of all law. 

A jurisprudence, or the “dogma of positive law”, can 
only establish a coherent system of normative patterns and 
symbols (more or less ligid or flexible), valid for the ex¬ 
perience of a particular group at a particular period and 
having as its aim facilitating the work of tribunals. But 
legal sociology envisages the qua si-in finite variety of the 
experiences of all societies and all groups, describing the 
concrete contents of each type of experience (to the extent 
that they are expressed in phenomena externally observ¬ 
able), and revealing the full reality of law which patterns 
and symbols veil more than they express . 

We must distinguish and clearly separate—and this is 
often neglected —three problems of the sociology of law 
which are distinctly different from^each other: (1) Prob¬ 
lems of systematic sociology of law : the study of the mani- 
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festation of law as a function of the forms of sociality and 
of the levels of social reality. These problems can be solved 
only, by means of what we propose to call the microsoci - 
ology 1 of law. (2) Problems of the differential sociology of 
law : studying the manifestations of law as a function of real 
collective units whose solution is found in the jural typology 
of particular groups and inclusive societies . (3) Problems 
of the genetic sociology of law, analyzed by means of the 
dynamic macrosociology of law : studying the regularities as 
tendencies and factors of the change, development, and de¬ 
cay of the law within a particular type of society. 2 

To undertand this subdivision of the sociology of law 
into three parts, it is necessary to take account of the fact 
that every society is composed of a multiplicity of particular 
groupings, and that each particular group—each real col¬ 
lective unit—is composed of a multiplicity of "forms of 
sociality"— of ways of being linked to the whole and by the 
whole. That is why, when one speaks of a social type, it is 
essential to know whether what is meant is a type of social¬ 
ity, a type of group, or a type of inclusive society. For ex¬ 
ample, contemporary inclusive societies are quite different 
from each other when it comes to the types of divers par¬ 
ticular groups composing: the State, municipalities, public 
services, trade unions, cooperatives, political parties, 
churches, clubs, philanthropic societies, families, etc. The 
types of these various groups are clearly distinct from the 
forms of sociality which constitute them. For example, with¬ 
in such a group as the State, the trade union or the club, 
may be observed varying degrees of intensity and actuality 
of the inter-individual relations of rapprochement and sepa¬ 
ration, and of fusion into mass, community, and communion, 
etc. That is to say, there is a plurality of forms of sociality. 

Obviously in the framework of law, which corresponds 
to the types of groupings (e.g., trade union law, State law, 

1 Cf. Infra, Chap. II and my Essais de Socwlogid, (1938), passin. 

* Cf. my article “Major Problems of the Sociology of Laut* in Journal of Social 
Philosophy, 1941, vol. 6, No. 3. 



INTRODUCTION 


63 


cooperative law, canon law), and, even more so, in the 
"systems of law" which correspond to the types of inclusive 
society (e.g., feudal law, bourgeois law, Europeon law, 
Oriental law, American law, primitive law, and civil : zed 
law), there are always merging a multiplicity of 'kinds of 
law", linked to a plurality of forms of sociality. If one did 
not distinguish between the microphysical and the macro- 
physical sociology of law one would miss the moving maze 
of perpetual tensions and sharp conficts which irate the 
effective life of all law and one would close one's eyes to 
the depths of the inextricable pluralism which penetrates 
this life and which is in itself a factor of the perpetual trans¬ 
formations of jural reality, of its spontaneous dynamism. 

These considerations show that genetic sociology of law, 
which alone attracted attention in the 19th century, cannot 
proceed without the support of the microsociology of law 
and the differential sociology of law, the first providing 
points of support for the study of changes, and the second 
fixing the discontinuous types within which it is alone pos¬ 
sible to find regularities of development. In fact, it is no 
longer possible to speak of a unilinear direction in the 
development of legal institutions. For example, the limita¬ 
tion of statue by contract, which a Spencer or a Henry 
Maine regarded as a general principle of the development 
of law is valid only for the primitive type of society. In 
civilized societies the direction of the movement was reversed 
repeatedly. In our present-day type of society one could ob¬ 
serve rather an inverted tendency, that toward the limitation 
of contract by statute, the development of trade unionism 
being sufficient illustration (cf., infra, Ch. IV). 

The distinction between systematic sociology of law or 
microsociology, differential or typological sociology of law 
and genetic legal sociology makes it possible to avoid a 
whole series of confusions and to eliminate from this field 
conflicts of schools which often arile solely from misunder¬ 
standings. These conflicts find their basis in the fact that 
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scholars take their point of departure from a single one 
of the three divisions of sociology of law which we have 
distinguished and, by bringing this one to the fore, give it 
predominance over the two others by confusing quite dis¬ 
tinct problems. Thus, in the 19th century, there was interest 
solely in genetic legal sociology, to which specialists looked 
for a solution of all problems. This tendency persists in 
Sumner-Keller and Durkheim. After having had the ex¬ 
tremely happy idea of starting research in sociology of law 
with the problem of relations among forms of solidarity 
(sociality) and kinds of law, that is to say, after having had 
a presentiment of the problems of the systematic micro¬ 
sociology of law, Durkheim transposed the distinction be¬ 
tween mechanical and organic solidarity (and the corres¬ 
ponding distinction between repressive and restitutive law) 
into historical phases of the development of inclusive society. 
Genetic legal sociology, without any limitation on the quali¬ 
tative types of inclusive societies—where alone it is valid— 
thus triumphed over every kind of study in Durkheim. If, 
among his disciples, it produced very precious gains, that 
was because they limited their studies to the archaic type of 
society alone. 

On the other hand, the most recent representatives of the 
sociology of law—Pound, Cardozo, Commons, Llewellyn, 
and Arnold in the United States; Kantorowicz, Eugene 
Ehrlich and Hugo Sinzheimer in Germany; Duguit, Hauriou, 
Leroy, and Morin in France—were occupied mainly with 
sociological description of the actual state of law and the 
conflicts surging within its bosom between rigid law and 
spontaneous, living law. Their efforts have been concen¬ 
trated above all (despite the wide divergence among their 
various conceptions) either on the description of modifica¬ 
tions of juridical technique and the activity of tribunals 
with reference to major changes intervening in the social 
reality of law, or on a general description of the transforma¬ 
tion of the actual system of law under various aspects, par- 
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ticularly under that of the growth of the jural framework 
of the economic society expressed in the growing role of the 
autonomous law of labor unions and trusts. Thus, except 
for some precious indications b) Ehrlich, Pound, Hauriou, 
and Llewellyn—the distinction between systematic sociology 
of law and genetic legal sociology, as well as between differ¬ 
ential jural typology of inclusive societies and that of par¬ 
ticular groups, .md moreover that between microsociology 
of law and the jural typology has not been cleari) worked 
out. This has led frequently to a much too dogmatk tend¬ 
ency in analyses. Some legal sociologists have attributed to 
juridical techniques of a certain kind a too important role 
and have verged on identifying the technique of modern 
"sociological jurisprudence" or of its opponents, the "legal 
realists", with the fate of the sociology of law itself. Others 
attribute to a framework of law corresponding to a particu¬ 
lar type of group (labor law, trade union law, State law, 
church law, international law) characteristics too precise and 
uniform, as though there raged no struggle within each typi¬ 
cal group among a multiplicity of forms of sociality and 
corresponding kinds of law. Finally, the current of modern 
sociology of law, represented by Max Weber, reduced all 
sociology of law to the typology of legal systems with refer¬ 
ence to the "ideal types" of inclusive society. In this last 
field it achieved very appreciable results. But it overlooked 
not only the problems of the microsciology of law and of 
the genetic legal sociology, but also the problem of the 
typology of particular groups and corresponding frameworks 
of law. This artificial limitation of the sociology of law 
to a single problem, accompanied by the impoverishment of 
social reality, and consequently of the reality of law, en¬ 
visaged in but one of its levels of depth, greatly diminished 
the value of this branch of Weber’s sociology, despite all 
its merits. 

According to our conviction, the sociology of law cannot 
work fruitfully except by considering at one and the same 
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time the three strictly delimited domains, microsociology of 
law, differential jural typology of groups and all inclusive 
societies, and genetic legal sociology. It must simutaneously 
take account of the necessity of autonomy and close collabor¬ 
ation among the three disciplines, as well as of their hier¬ 
archical relationship, microsociology of law being presup¬ 
posed by the two other branches, and genetic legal sociology 
leaning upon differential or typological sociology of law. 

To conclude our definition of the aim and problems of 
the sociology of law, let us warn against a currently danger¬ 
ous misunderstanding which confuses this discipline with a 
"sociological theory of law." Numerous examples of this 
confusion might be cited, especially during the second half 
of the 19th century (Ihering, Post, Kornfeld in Germany; 
Duguit in France; Ferri and Vaccaro in Italy; Sserguevitch, 
Muromzcff and Korkunov in Russia; more recently N. Tima- 
shev in this country; not even F. Ehrlich or K. Llewellyn 
have been entirely free from this error). In discussing the 
problems of the sociology of the human spirit and its re¬ 
lations with philosophy, and in borrowing from a non-dog- 
matic philosophy of law our criteria for a definition of law, 
we have already pointed out the impossibility for the soci¬ 
ology of law to take the place of a theory of law. Here we 
must emphasize once more that the "sociological theory of 
law" is for us a contradiction in terms. The task of the 
sociology of law is not at all to define law or to work out 
a system of jural categories or jural values. The so-called 
"sociological theory of law" is merely the positivistic inter¬ 
pretation of the philosophy of law. Seeking, finally, like all 
positivistic doctrines, to derive values and norms from facts, 
closing its eyes to spiritual (noetic) elements embodied in 
social reality, and particularly in the reality of law, and 
substituting sociology for philosophy, it succeeds only in 
compromising the scientific sociology of law by assigning 
it tasks which it is incapable of undertaking and fulfilling. 

Before beginning a systematic exposition of the main 
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problems of sociology of law, of which we have now given 
an inventory, it should be useful to halt a long while for a 
critical exposition of the conceptions of the principal fore¬ 
runners and founders of present-day legal sociology. Thus, 
by means of examples, we should be able to give a more 
lively and concrete picture of the work irhus far done and the 
difficulties encountered in thi c field. 



CHAPTER ONE 


The Forerunners and Founders of 
the Sociology of Law 

Section One 
The Forerunners 

The forerunners of the sociology of law are extremely 
numerous, for this branch of knowledge arose spontaneously 
in the course of historical or ethnographic studies relating to 
law and in the course of researches on law pursuing other 
aims; such as the establishment of a social ideal, or a 
mechanist, realist, or relativist philosophy of law or a tech¬ 
nical discussion about "sources of law." Of course, this 
"spontaneous sociology of law", as opposed to methodical 
sociology of law, did not ordinarily touch on more than one 
of the problems we have designated (owing to the character 
of the works in which it appeared) : we find the authors 
dealing exclusively either with problems concerning the 
origin of law, or concerning the relation between the social 
reality of law and the other social phenomena, or concern¬ 
ing the jural typology of groups often wrongly limited to 
State forms. The interdependence of the different parts of 
this discipline has in any case never been envisaged in this 
discussion. 

1. Aristotle, Hobbes, Spinoza, Montesquieu . 

Aristotle in antiquity (385-322 B.C.) and Montesquieu in 
modern times (1689-1755) have most closely approached 
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methodical sociology of law. Aristotle anticipated the body 
of problems it is called upon to solve; Montesquieu, in¬ 
fluenced by the "social physics" of Hobbes (1588-1679) and 
by Spinoza (1632-1677) purified the study from judgments 
of value and based it on systematic empirical observation. 

Aristotle’s sociology of law is found in his Ethics (see 
in part Ntcomachean Ethics. I.V.. VIII and IX) and in his 
Politics; it is integrated in his practical philosophy which 
studies the ultimate aims of individual and collect : \e con¬ 
duct, and the means of attaining them. In this sense, Aris¬ 
totle’s formulation of the problem has nothing in common 
with sociology as a positive science. His naturalistic final- 
ism, seeking " entelechtes” in the real being where they are 
operative, leads him, however, to proceed in ethics and poli¬ 
tics less by dialectical contruction than by a description of 
actual types and existing social groups in the hope of sub¬ 
sequently finding their special entelechies in the role of aims 
(or rather of final causes), which would be integrated in 
the ultimate and perfect aim of human conduct. Thus Aris¬ 
totle, to establish the meaning of justice, first describes the 
different sorts of positive law, in their relation to the Nomos 
(the really efficient social order), the Filia (sociality or 
social solidarity), and the particular groups (Koinoniai ), of 
which the State is but the crown. And to find the best form 
of government, Aristotle begins by studying all the really 
existing types of government in their relations to the effec¬ 
tive structure of the different types of society (he even 
undertook a purely comparative description of the principal 
constitutions of Greece, of which only the fragment con¬ 
cerning the constitution of Athens, has come down to us). 

All law, whether established by human will or independ¬ 
ent of human will (and in this sense "natural”) is, accord¬ 
ing to Aristotle, only the rational formulation of the re¬ 
quirements of the Nomos (Nic. Eth., 1129, ff.). The 
Nomos is not the body of laws decree? by the State but the 
living and spontaneous body of rules governing social con- 
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duct, the effective societal regulation in a given milieu (Pol. 
1287 a, 1326 a), this dynamic order going beyond the dis¬ 
tinction between law, even flexible and unorganized, and 
social morality. Law in the Aristotelian sense, that is, jural 
requirements fixed in formulas, is more abstract, more static 
than the concrete and dynamic No?nos, which law tends to 
lag behind and to which it must always adapt itself anew, a 
fact which sharply suggests the problem of the social reality 
of law. 

The types of law themselves can be established only as 
functions of the different types of "filia” and of "koinorita”, 
for the living reality of law can affirm itself only in social 
milieu; the social milieu is constituted by the forms of soci¬ 
ality and by the particular groups. 

The usual translation of the term "filia” by "friendship” 
has greatly obstructed a true understanding of Aristotle’s 
sociological ideas. There can be no koinonia —or real group 
—says Aristotle, unless the filia and law are realized within 
them (Nic. Ethics, 1159 b). In each group there are as 
many kinds of law as there are kinds of filia, for law de¬ 
velops with the development of the filial, both applying to 
the same persons and the same objects and running a parallel 
course (1160 a). "Filia” means social bond or sociality, 
whether it be based on love, pleasure or interest, whether 
it apply to kinship, civism, participation in a brotherhood or 
any other voluntary association, or, finally, to simple friend¬ 
ship of a transitory or durable kind (1156-1162). To the 
extent that the filia is based on disinterested love, and real¬ 
izes the good, it possesses a kind of virtue, an "ideal solidar¬ 
ity” ("perfect filia”, 1156-1157 a), opposed to "de facto 
solidarity”; but to establish the former, Aristotle describes 
a multiplicity of types of the latter. And he discovers the 
important fact that if the filia, though imperfect, can under 
certain conditions dispense with law, law is impossible with¬ 
out the filia, which serves at once as its foundation and its 
complement. For the sociality is a more profound, more 
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ing with the conjugal family, within which he distinguishes 
the filia in the relations between husband and wife, in the 
relations between parents and children (1558 b), and a cor¬ 
responding number of parallel types of law (1161 b) ; but 
he declares that only a single form of filia corresponds to 
each form of government in the koinonia politike —the 
State—(1161 a); and sometimes he seems to say that each 
form of filia is determined exclusively by the koinonia to 
which it entirely corresponds (1160 a, 1161 b). Thus he 
mixes the microsociological and macrosociological points of 
view—an error which we shall meet again in a number of 
systematic sociologies of law. 

When it comes to studying the kinds of law as functions 
of social types, however, Aristotle distinguishes with perfect 
clarity between jural microsociology and jural typology of 
elementary, and more vital bond than abstract law and even 
the Norn os, whose source it is (1155 a). Unfortunately 
Aristotle limits himself to describing concrete cases of "filia”, 
instead of classifying them according to precise criteria, and 
he does not examine the fundamental question, i.e., which 
types of "filia” are productive from the point of view of law 
and which types are sterile. And, although he anticipates the 
important opposition between "microsociology” by distin¬ 
guishing between "filia” and "koinonia”, he hesitates to 
recognize clearly that each group ( koinonia ) contains mul¬ 
tiple forms of sociality (filia). He does recognize it in deal- 
groups, for in opposing (Nic. Ethics, Book V) the law 
governing the distribution of property and honors, contract 
law, and penal law (1130-1131 a), he relates them (Book 
VIII) to the different sorts of filia (1162 b, 1160 a). Penal 
law is based on the "filia bound by mores”, contractual law 
on the "filia bound by rules” acting among equals (a more 
rigid and determinate sociality) ; finally, distributive law 
is based on the same regulatory filia among unequals. 

These three kinds of law based on Microsociological con¬ 
siderations, lead Aristotle to his famous theory of commuta- 



72 SOCIOLOGY OF LAW 

tive and distributive justice (or, more precisely, of inequal¬ 
ity) (1301a and f'f.). To them he opposes frameworks of 
law established in regard to group types ( koinoniat ): the 
law of the conjugal and domestic family (this last being an 
economic production group implying the right of domina¬ 
tion over slaves), the law of villages constituted by the 
association of families, the law of cities, the law of various 
fraternal associations, and finally the law of the political 
group, the state. The last is breaking down into as many 
types as there are forms of government: monarchic law, 
aristocratic law, and a law corresponding to the politeia (a 
perfect form of government) ; tyrannical law (very ineffec¬ 
tual) ; oligarchic and democratic law—these being degener¬ 
ate forms of the first three and further divisible into several 
subtypes (Pol. II, 1. Ill, 1280 and ff.; IV, VI; Nic. Eth. 
VIII 1. chap. XI-XIII). 

This jural typology of groups is greatly reduced in Aris¬ 
totle, however, by the thesis that the State, being a perfect 
kahionid, enjoys metaphysical "priority" to all the particular 
groups, which can exist only as its subordinate parts (1,1252 
b, 1255 a; Nic. Eth. VIII, 1160 a). State law alone makes 
possible the autonomous law of the particular groups and 
takes precedence over the group law to such an extent that 
Aristotle hesitates to characterize the latter as true law, 
designating it as something "analogous to law”; only the 
"dikdion politikon" is law in the strict sence of the term 
(Pol., 1153 a; Nic. Eth., V., 1143 a—1135 a). This dog¬ 
matic reasoning, based on statism a priori, relates also to the 
types of law engendered by the different filial, and clearly 
marks the limits of Aristotle’s sociology of law: since all 
social bonds arc absorbed in the political bond, the eternal 
hierarchy of groups and the primacy of political law—the 
only law in the strict sense—-remain impervious to any soci¬ 
ological observation. Aristotle’s successors retained his dog¬ 
matic conclusions, but failed to comprehend the far more 
profound questions which he raised and was unable to 
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answer. It required the genius of a Grotius and of a Leibniz 
(see below) to free Aristotle s sociology of law from servi¬ 
tude to his political metaphysics. 

Under these conditions it is not surprising that \ristotlt s 
sociology obtained concrete results only in its applications 
to political law and, in particular, to ihe genesis and deca¬ 
dence of the different types of constitution. 

In the State he distinguished the political community in 
itself (koinonia politike ) from its organized super' f mcture, 
the form of government (Pol. 1276e). All constitutions 
are relatively good to the extent that they are adapted to 
the variable substructure of the political community, and 
here the elements to be considered are density of population, 
the various industries, and economic activities, the relation 
between the social classes, the number of classes (1289b, 
1294-1326a and ff.). Since the equilibria between these fac¬ 
tors are extremely mobile, the relativity of the forms of 
government is very great; and Aristotle seeks countless 
nuances of constitutional sub-types to correspond to the 
variety of social sub-structures (1290a-1293b). The means 
by which each government maintains itself and the causes 
of its dissolution are also found to be very numerous (1301- 
1316b). What Aristotle calls the "perfect constitution* is 
merely a mixed form of government, adapted to an artifi¬ 
cially equilibrated sub-structure, a koinonia neither too large 
nor too small, with a population neither too dense nor too 
sparse, in which the "middle classes" dominate economic 
life and are favored in every way—all of which factors 
guarantee maximum stability (1294-1297a). Of course, this 
notion of a perfect form is a dogmatic and artificial con¬ 
ception, based on a combination of final causes and effective 
causes, but at the same time it is penetrated through and 
through by the social relativism which Aristotle so forcefully 
introduced into the study of political law—a relativism which 
seems to triumph over his quest for/the ideal state. 

To sum up, Aristotle, despite his integration of sociology 
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of law with his dogmatic metaphysics, achieved a bird s-eye 
view of the fundamental problems of this discipline: the 
microsociology of law, differential sociology of law, and 
genetic sociology of law. But it is only in this last field, 
further limited to the State law of the Greece of his time, 
that he achieved precise results. 

Between Aristotle and Montesquieu lies the development 
in modern times of the experimental sciences, the mechanism 
of Descartes, and the attempt at establishing a "social 
physics of law,” associated particularly with the names of 
Hobbes and Spinoza. We can be very brief in discussing 
these thinkers, for they were concerned not with sociology 
of law but with a societal—naturalistic philosophy of law, 
based on the application of mechanics to the study of social 
phenomena; moreover, this application led them to an ex¬ 
treme individualism, destroying precisely the reality which 
they wished to study, that is, the social reality, just as the 
physicists of their time decomposed things into atoms, 
Hobbes and Spinoza broke down society, which they identi¬ 
fied with the State, into its irreducible elements, which were, 
according to them, isolated individuals placed in a hypo¬ 
thetical "natural state.” To the mechanical movement of 
atoms, corresponded the ef conatus sui tuendi et conservandi” 
of identical individuals, coinciding with their "natural law", 
which is not distinguished from the force at their disposal. 
The resultant "clash” of the atom-individuals and of their 
mechanical forces (helium omnium contra omnes ) however, 
stands in contradiction to their tendency of self-preservation 
and leads them to follow the commands of reason : that is, 
to agree to combine their individual forces into a predomin¬ 
ant force, that of the public power, the State, thereby creat¬ 
ing an equilibrium of forces and guaranteeing order and 
peace, which are identical with positive law. The theore¬ 
ticians of social physics avoided the dissolution of their 
object—law—into brute force, by combining their natural¬ 
istic mechanism with a vigorous rationalism, and it was this 
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rationalism which glossed over the glaring contradiction 
between the idea of a social physics ,.n ! contractual ism oased 
on the principle of obligation —a contradiction which undet- 
mined the entire doctrine. 

Moreover, it is precisely the divcigr^t interpretations of 
the role of reason whir 1 led to ; p.oio- nd gap between the 
conclusions which lioH ■ /. and those which Spinoza drew 
from their sot*: i phys»cs of law. Whereas Hobbes intro¬ 
duced d-e demands of reason only to put an eiG to the 
helium omnium contra onnus and to arrive at the ivu hani- 
cal force of the State, which he endowed with a total abso¬ 
lutism, Spinoza, regarding reason as a force in itself and 
one incomparably greater than mechanical force, concluded 
in favor of individual libeity and democracy, lie stated that 
the mechanical force of the State would be unable to pene¬ 
trate the interior of the human conscience, for it would be 
stopped by the invincible force of individual reason, related 
to the infinite reason of God. On this basis, Spinoza in his 
Thcologico-Political and Political Treatises built up a far 
more subtle analysis of the variable social equilibria—quali¬ 
tatively different forces which would reciprocally check one 
another by constituting different types of State—than the 
political and simplistic mechanics of Hobbes. 

To sum up, all we can retain of the social physics of law 
is the methodological principle admirably formulated by 
Spinoza, “neither to laugh nor weep, but solely to under¬ 
stand' ' when studying human conduct from the sociological 
point of view, and to start out by contemplating them as 
external objects; that is, objects unknown to the observer by 
introspection. 

In his celebrated Esprit des Lois (1748), Montesquieu 
tried to synthesize the rich heritage of Aristotle (of which 
he retained only the portion applying to the political group) 
with the method of social physics particularly in the form 
given it by Spinoza. The title of ms work has a twofold 
sense, meaning that he proposes, a) to look behind the for- 
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mal scurf of juridical rules for their inspiration and their con - 
nection with the form of government, hence with the vari¬ 
able social sub-structure of the underlying political group; 
b) to establish the laws as natural regularities ("the neces¬ 
sary relations deriving from the nature of things") which 
would explain the genesis of the different politico-juridical 
types by their dependence on other social phenomena. From 
this latter point of view, Montesquieu broadens the base of 
Aristotle’s investigations; he poses the problem of the rela¬ 
tion between the sociology of law and the other branches of 
sociology (particularly with social ecology which studies the 
volume of a society, the configuration of the soil, geographi¬ 
cal characteristics, etc., in their bearing on the density of 
population). 

This broadening, through which he expects to recover the 
natural regularities of the life of law is emphasized by the 
title of the first edition of the work: "The spirit of law, or 
on the relation which must exist between the laws and the 
constitution of every government, mores, climate, popula¬ 
tion, religion, commerce, etc." For "several things govern 
man: climate, religion, laws, the maxims of government, the 
example of things past, mores, manners; whence is formed 
a general spirit, resulting from all these things." Among 
these heterogeneous factors no hierarchy can be established, 
since all are equivalent, the result depending on the measure 
of quantitative effectiveness of each qualitative component 
regardless of its intrinsic character. Thus, since the rules of 
law are "relative to the physical configuration of the coun¬ 
try, whether the climate is glacial, torrid or temperate; to 
the quality of the terrain, its situation and size; to the type 
of life led by its peoples, whether they are tillers of the soil, 
hunters or herdsmen; to the degree of liberty which the 
constitution may allow; to the religion of the inhabitants, 
their inclinations, their wealth, their number, their com¬ 
merce, their mores, their manners", each of these factors 
takes on a different importance depending on the concrete 
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situation of the inclusive society in question. Montesquieu’s 
relativism is, in this sense , infinitely more consistent and 
more profound than that of Aristotle; it embraces an in¬ 
comparably vaster field, and at the same time prc ludes over- 
hasty statements in regard to general laws of social evolu¬ 
tion. 

Montesquieus sociology of law by virtue of the com¬ 
plex multiplicity of interwoven factors of variable effective¬ 
ness, which it advances, introduces into the study histori¬ 
cal spirit with its tendency toward individualization 1 : facts. 
It orients the naturalistic requirement to study collective 
conduct as physical things—toward real and consequent em¬ 
piricist observation; it substitutes radical empiricism for the 
rationalism so pronounced even among such successors of 
Montesquieu as Condorcet and Comte. Thus for the first 
time it liberates sociology of law from all metaphysic and 
dogmatic tendencies, and brings it closer—perhaps too close 
—to the study of comparative law. In any case, Montes¬ 
quieu, by describing the concrete content of jural experi¬ 
ence in the most different types of civilization, was able, 
with more reason than any of his predecessors, to say of law 
that "it speaks of what is and not of what ought to be" and 
that it "does not justify usages but explains them". At the 
same time his thesis that every institution and every power 
tend to be perverted by their abuses, which can be limited 
only by a reciprocal counterbalancing of institutions and 
powers, anticipated the idea of the inextricable antinomic 
structure of social and jural life, bound up with their plural¬ 
ism. 

Yet, important as it was, Montesquieu’s renunciation of 
the rationalism of "social physics" and the finalist meta¬ 
physics of Aristotle in favor of a radical empiricism brought 
him face to face with the delicate problem of the specifi¬ 
city of the social reality of law in relation to brute force, 
both social and extra-social. Numerous texts show that 
he was perfectly aware that spiritual meanings enter into 
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the social reality of law, inspiring and guiding jural in¬ 
stitutions and practices. "Before there were any completed 
laws, there were possible jural relations. To say that there 
is nothing just or unjust except those things ordained or 
prohibited by positive laws, is the same as saying that be¬ 
fore a circle was described, all the radii were not equal." 
Moreover, conscience, intelligence, and will intervene in 
human conduct, offering the possibility of violating laws 
and of changing those which have been established. "Those 
legislators who have favored the vices induced by the cli¬ 
mate are bad, and those who have opposed them were 
good". "Physical causes lead man to repose, and, to the 
same extent, ethical forces must lead him from it". Hence 
there is no doubt that Montesquieu’s sociology of law re¬ 
pudiates a purely naturalistic basis by maintaining contact 
between the social reality of law and the spirit (this is 
manifested in the title itself: Esprit des Lois). 

But since the spiritual meanings inspiring jural institu¬ 
tions and practices are itemized and localized, admitting of 
no hierarchy, they cannot be rationally deduced; hence 
Montesquieu can seek them only in the mobiles of motiva¬ 
tion, in the psychological moving power guiding actual con¬ 
duct. Hence Montesquieu’s famous distinction between the 
"nature" of a government, " that which makes it what it is" 
—or its external structure—and "the principle of a govern¬ 
ment", "that which makes it act"-—or the meanings which 
animate it. 

In reducing all the jural typology of groups to the study 
of forms of government (that is, in relapsing into statism) ; 
in discerning, despite the wealth of material he assembled, 
only three principal forms of government (republican, 
monarchic, and despotic) ; finally, in failing even to envisage 
the possibility of conflicts between the form and principle 
of a government, Montesquieu restricted the field of his in¬ 
vestigations in a manner that is notably unacceptable. But 
at the same time, his considerations on the principles of 
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virtue (probity, spirit of sacrifice) as the moving power be¬ 
hind republican institutions, on honor ("the prejudice of 
each individual and each condition") as the moving power 
behind monarchic institutions, and on fear as thr* inspiration 
of despotic institutions, do point to the necessity of study¬ 
ing the spiritual meanings of effective jural conduct and of 
itemizing them according to the circles in which they occur. 

Since these summary indications lead to no distinction be¬ 
tween jural meanings and moral meanings, howev Mont¬ 
esquieu, to delimit the object of sociology of law L forced 
to rely on another criterion: in his work, law appears as 
"established by a legislator", fixed in advance from above 
in rigid formula—in brief, as reduced to legal commands, 
i.e., to what is decreed by the State. Also, Montesquieu 
draws a total distinction between law and mores: "Laws 
are established, mores are inspired." "Laws are particular in¬ 
stitutions fixed by the legislator, mores and manners are the 
institutions of the nation in general." Montesquieu’s soci¬ 
ology of law limits itself to studying the conditions by which 
legal commands are adapted to the special type of society 
which they are intended to govern. It gives practical advice 
to legislators, pointing out the obstacles arising from the 
social milieu. Such a conception is obviously "anti-sociologi¬ 
cal", for it places the legislator, and more generally the 
State, beyond real society, and also sets jural regulation out¬ 
side spontaneous and living social reality. This "legalism" 
(or juridical positivism), so contrary to the sociological 
spirit, penetrating Montesquieu’s work, strikes us as a glar¬ 
ing contradiction. 

Thus it is unquestionable that Montesquieu, committed to 
a statist tendency, reinforced by his interpretation of the 
State not as a specific group or an objective order (kotnonia) 
but as a commanding subject; handicapped also by the 
necessity of finding the criterion of the jural which evaded 
him, failed to take into account one of the most important 
problems of the sociology of law: that of the living reality 
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of law, of spontaneous law and flexible law, behind which 
organized and fixed law always lags. In this he is far in¬ 
ferior to Aristotle: ignorance of the problems of micro- 
sociology, concentration on the genetic sociology of law 
applied exclusively to the political field and, moreover, sole¬ 
ly to the organized superstructures of the State, have an urn 
fortunate effect on the results of his researchs. If to this 
we add the fact that, despite the intensity of his sociological 
empiricism, Montesquieu does not avoid pursuing a practi¬ 
cal aim, that is, the justification of individualist liberalism, 
we will realize that despite all the methodological progress 
he has made, the publication of the Esprit des Lois was far 
from constituting a sociology of law. 

2. The doctrines dealing with the jural order of 
"Society" opposed to the State . 

The long scries of these doctrines beginning with Grotius 
and Leibniz and extending to Proudhon in France and 
Gierke in Germany, does not raise the problem of a 
methodical sociology of law, but does in a spontaneous 
way considerably advance the study of the jural typology 
of groups. These doctrines insist on the fact that each 
particular group and each combination of groups generates 
a particular framework of law, quite independent of its 
relations with the State, and distinguish as many types 
of "social law" as of groups; thus social reality has been 
liberated from all identification, submission or dogmatic tie 
with the State, thanks to the negation of the a priori hier¬ 
archy of groups—a prejudice which dominated the thinking 
of Aristotle and Montesquieu, not to speak of Hobbes and 
Spinoza. Persisting in the search for an ideal social order, 
(however, in this case, of an anti-statist, federalist tendency) ; 
basing their analyses on a dogmatic spiritualism either 
rationalist or romantic; taking little or no account of the 
problems of the genesis of law and of the microsociology 
of law; finally, confusing the jural framework of "society" 
opposed to the State with a system of positive values—the 
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representatives of these currents tended toward a specula¬ 
tive dogmatism even farther removed from the descriptive 
and positive study of the social reality of law than the con¬ 
ceptions of Aristotle and Montesquieu. 

Hugo Grotius (1583-1645), having detached the "appe- 
titus societatis” and the "communitates” based on it from all 
necessary bond with the State, on the one hand, and with the 
”corpus my Stic urn” on the other, opposed to the statist or 
religious monism of his predecessors a pluralist conception 
of equivalent social orders: international society, churches, 
States, particular groups within the State, engender their 
own autonomous law, whose structure varies with the type 
of group. The "custodia societatis” is the foundation of all 
law, and the * ’autonomous society of beings gifted with 
limited reason'’ and bound together by the fr appetitus 
societatis” is a generic notion, of which the State is only a 
particular species possessing no privileged position. Hence, 
says Grotius, there are as many frameworks of law (whether 
positive or natural) as there are types of groups, and he 
distinguishes in particular between the "jus latius patens” 
engendered by international society, the "jus civile” engend¬ 
ered by the State, and the "jus arctius” engendered by smaller 
groups. Thus State law is surrounded without and within 
by autonomous frameworks of law. The "jus arctius” is 
further differentiated into "jus rectorium”, governing the 
relations between parents and children, between masters and 
servants (domestic family, economic groups), between ad¬ 
ministrators and the administered (communes, villages, 
cities), and "jus equatorium” (congugal family and frater¬ 
nal and voluntary associations). 

Even before Grotius, Johannes Althusius, in his Politics 
(1603) distinguished a multiplicity of "species consocia- 
tonis” and the corresponding species of autonomous frame¬ 
works of law. He was, however, unable to free himself com¬ 
pletely from Aristotle’s domination, and remained faithful to 
a pre-established hierarchy of groups, which Grotius sue- 
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(ceded in destroying through his theory of international 
society. 

The great philosopher, Leibniz (16-17-1716), who, along 
with his math.er:iatics, busied himseii all his life with law, 
v o : ; u , ti e jural typology of groups where Grotius left 
off. According to Leibniz, law consisted in "the perfecting 
of the society of beings gif,ed with icascn" and was in this 
sense coil ectcd with morality, whose charity he relaxed 
and limited by logical calculation; it was, however, always 
engendered by a real group, with which it varied. Not only 
positive, but even natural law is essentially contingent; both 
arise from "truths in fact" and not from "eternal truths". 
An empirical study of the variations of law thus becomes 
necessary, and Leibniz began vast historical researchs on the 
sources of international law as well as on the specificity of 
Germanic customary law in relation to Roman law. It is 
this latent empiric‘ism, combined with a reluctance to reduce 
law to a command of a superior, which permitted Leibniz 
to insist with special vigor on the very limited role of the 
State in the life of law, on the complete independence of 
positive law from the State, on the pluralism of equivalent 
groups engendering their autonomous frameworks of law, 
and, finally, on the preponderant role of custom as against 
law. This anti statism, both empirical and constructive, leads 
Le'bui/, after having vigorously combatted the prejudices 
•A the in !«wd':a!isi\; Hobbes and Pulfendorf, as well as of 
Aristotle, to draw all the consequences of the fact that so¬ 
ciety and the State cannot be identified, since ”omnem c’tvi- 
tatem esse societatcm sed no contra 

In an exceedingly important lirtle work, Divisio societa- 
tmn , Leibniz distinguished the following groups existing 
alongside international society, the State and the church: 
households, domestic societies, guilds, insurance societies, 
congregations, convents, villages, cities, regions, etc.; no 
group can satisfy all needs at once; a number of equivalent 
groups and federations are indispensable; only a functional 
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and territorial federalism can express the whole of a society 
in organized fashion. Every group engenders and possesses 
its own "jus socictatis s/ve congruentium” —an autonomous 
law of integration into the whole, a law of peace and har¬ 
mony ( De tribus juris gradibus, Mollat edition, p. 12 and 
ff.) ; this autonomous social law is differentiated into as 
many types as there are types of groups, the social law of 
the guilds, for example, differing from that of the State, 
which, in turn, differs greatly from that of the church. 

All power derives from the "jus socictatis", and all "jus 
societal is” presupposes a harmony between equivalents; 
hence the associations for domination ( fr societas herilis in - 
ecjualis”) and the law they engender do not issue from the 
common life of the group but from its abnormal enslave¬ 
ments to the lav/ of individual property. Here Leibniz 
touches on the problem of microsociology of law and to 
the social law acting within each group opposes an inter¬ 
individual law in the form of "jus proprietatis" f a limitative 
law par excellence, rather a law of war than a law of peace, 
for "inter personam et rent . . . perpetuum est jus belli" 
The law of domination, which in principle should be applied 
only to the relations between men and beasts, arises among 
men only insofar as the social power emanating from the 
group is submitted to the law of property, which by the 
intermediary of things and beasts, succeeds in dominating 
men themselves. These subtle analyses, opening large per¬ 
spectives, were almost outweighed in Leibniz by his meta¬ 
physical theory of pre established harmony, eliminating in 
advance all irreducible and dramatic conflicts in the entire 
world as well as in the social and jural field. This theory 
prevented Leibniz from pursuing to their conclusion the 
antinomies between the jural framework of “society’* and 
the jural framework of the State, on the one hand, and 
between the "jus societatis" and the "jus proprietatis” on 
the other. 

The disciples of Leibniz—Wolf, Ickstadt, Daries, and 
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especially Nettelbladt—despite their infinitely greater dog¬ 
matic rationalism, despite their elimination of their master's 
most profound visions, continued to concern themselves with 
the jural typology of groups, and their classifications of 
corresponding types of autonomous framework of law were 
more systematic and more precise than those of Leibniz. 
Daries and Ickstadt, for example, distinguished five types 
of frameworks of social law, corresponding to the types of 
groups in which they are engendered: 1. "Jus sociale 

oeconomicum special is’, corresponding to domestic society; 
2. "Jus sociale oeconomicum general is’', corresponding to 
broader economic groups (guilds, industries, etc., in this 
category they also include cities and villages); 3. " Jus 
sociale politicum"; 4. "Jus sociale ecclesiasticum”; 5. "Jus 
sociale gentium 

Nettelbladt insisted on the distinction between rt jura 
socialia societatis —the frameworks of autonomous law 
governing the internal life of each group and the external 
law of groups governing their relations—an inter-groupal 
law of the same type as inter-individual law. Hence, while 
the organized group constitutes a complex jural person in 
its internal life ( nexus juridicus social is} , it is a simple 
unit in its contractual relations with other groups. The "jus 
sociale societatis’ is the foundation of the "potestas socialis" 
of which the State power ( imperium ) is only a single type 
among a multiplicity of others. On the basis of these con¬ 
siderations, Nettelbladt opposes the regimen societatis -—a 
bloc of economic groups and their frameworks of law—to 
the regimen civitatis —the framework of law governing the 
State and the "collegia publica’’ dependent on it, and he en¬ 
visages possible conflicts and unstable equilibria between the 
two blocs. ’Thus," he writes, "there arises a double govern¬ 
ment, the civil or public government and the private govern¬ 
ment, the latter consisting in the social power belonging to 
the autonomus groups quite independently of the State 
power." 
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A. L. Schozer, historian, statistician, and jurist, deduced 
from this an opposition between "buergerliche Gesellschajt” 
(civil and economic society) and the State, as two inde¬ 
pendent frameworks of law, one corresponding to the total¬ 
ity of groups based on activity, and the other corresponding 
to the totality of groups based on locality. This opposition 
has become fundamental for differential sociology of law 
and was taken up for a more profound analysis by a number 
of French and German thinkers in the first half of the 19th 
century. 

Parallel to the Leibniz-Wolf school in Germany, the 
physiocrats in France, whose philosophical inspiration de¬ 
rives from Malebranche and Leibniz, juxtaposed the spon¬ 
taneous jural order of society conceived as a whole to the 
state order. Quesnay, Le Trosne, Dupont de Nemours, Mer¬ 
rier de la Riviere—by their reflections on the “fundamental 
and essential order of (economic) society" which the State 
is incapable of modifying, by their realization that the law 
decreed by the State always gives way before that of eco¬ 
nomic society— became simultaneously founders of political 
economy and promoters of sociology of law. Considering 
this autonomous economic society not as a complex of par¬ 
ticular groups but as a unified whole, no less capable than 
the State of representing the general interest, they arrived 
at the idea of a framework ot common social law corre¬ 
sponding to economic life; this economic law, far from lag¬ 
ging behind political law, outstrips it and is superior to it. 
In case of conflict, they held, the framework of economic 
law annuls the law formulated by the State. “The laws of 
the State," writes Dupont de Nemours, “should be no more 
than acts acknowledging the essential laws of the social 
order. If the statutes of the sovereign were contradictory to 
these laws, they would be obligatory to no one." “The posi¬ 
tive legislation of the State is therefore essentially subordi¬ 
nated to the law of society," Quesnay concludes. It is easy 
to anticipate more profound ideas in these formulations 
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which establish a hierarchy of groups contrary to that of 
Aristotle and manifest an absence of historical spirit; they 
point to the general opposition between the organized level 
and the spontaneous level in social and jural life, and also 
to the dynamic antagonism between the political and the 
economic aspect of society. 

Research on the jural typology of groups, in the form 
of opposition between the framework of law of society and 
the State order was resumed in the 19th century by the French 
socialists Saint-Simon and Proudhon, and by the circle of 
the German philosophers, Fichte and Krause and their fol¬ 
lowers, as well as by the "historical school of jurists” and 
the "germanists”. 

Fichte (1762-1814) merely noted the fact that the jural 
order of "society” is infinitely richer than the jural order 
of the State, both in spiritual content and in the force of 
its spontaneous life. He thought himself justified in con¬ 
cluding that moral progress would render the State useless 
and "make it disappear in society”; his disciple Krause 
(1781-1832), however, after sharply limiting his master’s 
idealisation of "society”, established one of the most com¬ 
plete classifications of the types of groups and the corre¬ 
sponding types of frameworks of law. In his Urbild der 
Mcnschhcit (1811), Krause affirms that the "State represents 
but a single sector of the total life of society, and that the 
other associations are not subordinate to the State but co¬ 
ordinated with it.” He distinguishes three fundamental 
types of group. First, inclusive societies such as the Nation 
and International Society; then the "basic groups” which 
exercise universal sway over the lives of members, such as 
the family or the union of friends, the village or the muni¬ 
cipality, anti their various federations; finally, the groups 
serving special aims, such as economic associations, churches, 
States, pedagogical associations, and several others. To each 
r elusive society correspond a number of basic groups, and to 
each basic group correspond a multiplicity of groups with 
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limited aims. Law does not issue from will, but from each 
of these multiple groups, which thus become the primary 
and objective sources of a plurality of frameworks of law. 
The conflicts and equilibria between these frameworks con¬ 
stitute the life of law. Each group engenders its own frame¬ 
work of law, which is possible only insofar as each real 
collective unit realizes an ideal end, through penetration by 
an individualized spiritual vocation. Guided by his dogmatic 
"panentheism", Krause, who was exceedingly rationalistic 
in his tendencies, does not seem to admit that a group might 
realize negative rather than positive values. By mixing 
judgments of reality with judgments of value, he thinks he 
can establish, on the basis of a jural typology of groups, a 
federalist social ideal, valid in all times and all places and 
based on a stable and immutable equilibrium between the 
different frameworks of law. This confusion, even more 
pronounced in his disciples (Ahrens and others), and tem¬ 
pered by no sense of historical relativity, as well as accom¬ 
panied by the total identification between the forms of soci¬ 
ality ( Geselligkeit) and the types of group ( Verein, Ver- 
band, Bund ), greatly compromised Krause’s sociological vis¬ 
ions, so valuable in themselves. 

Savigny and Puchta, the founders of "the historical school 
of jurists" which exercised a profound influence on the study 
of law in the 19th century, derived from the same philo¬ 
sophical source as Krause: the ideas of Fichte. But they 
particularly underlined Fichte’s irrationalist and romantic 
tendencies, deriving from them a profound respect for the 
living historical reality of law. According to them, effective 
law had only an unconscious, anonymous, and spontaneous 
development. This necessarily is a slow silent process, anal¬ 
ogous to the evolution of a language and excluding all 
abrupt disturbances, whether through the State legislation or 
revolutions. This traditionalist conception of the genesis of 
law "built solely by inheritance, transmitted by the contin¬ 
uous and imperceptible succession of generations,” is com- 
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bined in the historical school of jurists with a sociological 
idea which is much more profound: the idea of a sponta¬ 
neous framework of law of unorganized society, of the 
mobile and variable "V olksrecht” against which State law is 
without power but can only acknowledge it. Unfortunately, 
Savigny and Puchta reduced the conflict between State law 
and the spontaneous and living social law to that between 
statute and custom, which in itself is only a procedure of 
formal acknowledgement fixed in advance of the social 
reality of law, a traditionalist procedure par excellence, ex¬ 
cluding all innovation. At the same time, they proved false 
to their historical and sociological tendency by considering 
Roman law as a sort of "ratio script a" and ignoring another 
jural tradition close to them: that of Germanic law in 

its specificity..The Germanist jurists (Beseler, Maurer, 

Wilda, Bahr) have in this sense been more faithful to the 
principle of historical relativity. At the same time, they 
narrowly limited the traditionalism of their predecessors. 
They emphasized the fact that the spontaneity of the Volks - 
recht, the law of unorganised society can be manifested in 
innovation as well as in tradition, and they brought out the 
importance of the autonomous jural frameworks of particu¬ 
lar groups in addition to custom. They did not, however, 
avoid a new and very dangerous type of idealization: that 
of the specificity of Germanic law, and this in turn obstructed 
their tendency toward sociology of law. We shall not stop 
to examine the Hegelian theory of the "objective spirit" and 
of "civil society", which is no more than a dialectical step 
in the constitution of the omnipotent State, for, in compari¬ 
son with the above-mentioned doctrines, this theory brings 
nothing new to the sociological point of view and, in fact, 
represents a considerable retrogression, owing to Hegel’s 
Statism, combined with his fidelity to the individualism of 
Roman law. 

The junction between research in the jural typology of 
groups and genetic sociology of law, anticipated in certain 
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German doctrines, found a particularly clear expression ; n 
the French socialist doctrines of Saint-Simon and, more par¬ 
ticularly, of Proudhon. 

In Saint-Simon, the opposition between the State and 
Economic Society—the two great blocs of local and profes¬ 
sional groupings—constitutes the very center of all these 
considerations. If, like Fichte, he ends by predicting the 
dissolution of the State in society '‘ushering in the final es¬ 
tablishment of the industrial regime,” this is due to his 
technocratic conception, combined with his belief in the 
exclusive efficacy of love in socialist society. Yet he empha¬ 
sizes throughout that economic society possesses its own 
autonomous framework of law and, for him, the "industrial 
constitution,” by which "tribunals of commerce and industry” 
will replace State tribunals, is the first step toward the future 
organization. His attacks on law narrow down to a critique 
of the principles of Roman law, which reflect the absolutism 
and the individualism of the imperial epoch, and are inap¬ 
plicable to present-day society. The relations between the 
jural order of the State and the framework of law of eco¬ 
nomic society vary with the stages of development of the 
inclusive society. State law predominates in the military and 
theological epoch; it is greatly limited in the legist and 
metaphysical period (inaugurated in the Middle Ages by 
setting free autonomous cities and communes) ; it plays a 
subordinate role and tends to vanish in the industrial epoch. 
On the other hand, law generally plays a more important- 
role in the "critical periods” of social life, than at "organic 
periods,” one of whose manifestations will be the "industrial 
regime”. The sociological spirit permeating these consider¬ 
ations of Saint-Simon is clear. But genetic analyses predom¬ 
inate in all his thinking and threaten to engulf the true 
problem of the jural typology of groups. 

Proudhon (1805-1865), on the contrary, attaches, with 
special clarity, importance to the la T / as a principle regulat¬ 
ing the unstable equilibrium between the irreducible an- 
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tinomics constituting all social reality. He distinguishes be¬ 
tween general sociology and sociology of law, which he 
places between the study of material forces and that of 
collective reason. In this sociology of law the problem of 
the jural typology of groups is dominant, although the 
genetic question is not neglected. Opposition between the 
State and "society” implies, according to Proudhon, opposi¬ 
tion between political law and economic law; the former 
seemed to him closer to the law of war than to the law 
of peace and collaboration, and he foresaw in his earlier 
works the dissolution of the State into society as a triumph 
of law over force. But in his mature phase, beginning with 
La justice dans la Revolution et dans I’llglise, Proudhon 
became aware of the utopianism of his earlier conception 
and began freeing the framework of society as opposed to 
the State from false idealization; in so doing, he brought to 
light the multiplicity of groupings making up social life, 
reciprocally limiting and complementing each other. He 
distinguished the groups of producers, consumers, mutuali¬ 
ties, co-properties, the State (group of citizens), autono¬ 
mous public services. He went on to demonstrate that each 
of these groups is a source of an autonomous and specific 
framework of law. The order of law engendered by non¬ 
statist society as a bloc and by special associations other than 
the State, is larger than the framework of economic law, a 
term which Proudhon retains, however, side by side with 
mutualist law, probably in order to make it clear that the 
tensions, conflicts and unstable equilibria between the dif¬ 
ferent frameworks of law normally gravitate around the 
antinomy of groups based on locality (State and public 
services — "political federation”) and economic groups 
("agricultural-industrial federation”), an antinomy rein¬ 
forced by the fact that the economic federation must rest on 
mutualized property in order to resist unconditional State 
constraint. In utilizing these analyses to elaborate his pro¬ 
jects for reform toward an autonomous "social constitution" 
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of economy, based on "industrial democracy," Proudhon 
takes into account concrete historical situations (industrial 
democracy replaces "industrial feudalism" and combats the 
menacing spectre of "industrial empire"—fascism). This 
is made particularly clear in his manner of treating the 
problem of property; the relativity of types of property is 
most felicitously emphasized (Roman property, feudal prop¬ 
erty, capitalist property, mutualist property). Yet Proudhon, 
despite this increasing relativism, was never able to rid him¬ 
self of his tendency to idealise non-statist society and its 
economic law; Proudhon’s dogmatic rationalism did not per¬ 
mit him to percieve the variability of the rules which re¬ 
solve the conflicts between the different orders of law. This 
limited his sociology of law, so that, despite his profound 
idea of the antinomic pluralism in the reality fo law, we 
must call his doctrine a pre-sociology. 

In Germany in the second half of the 19th century, after 
R. von Mohl, under the double influence of Krause-Beseler 
and of French socialists, had formulated the problem of 
the opposition between society and the State, two thinkers 
in particular continued investigating the jural typology of 
groups: L. von Stein and O. von Gierke. Stein, some of 
whose conceptions were not without influence on Marxism, 
gleaned his doctrine from a profound study of the social 
movement in France and from the combined theories of 
Fichte, Krause and Hegel. Stein recognized the irreduci- 
bility of economic society and of the State, as well as the 
possibility of their univocal dependence. Despite the fact 
that he manifested a realist tendency, he concentrated, under 
Hegel’s influence, all positive values in the State: for him 
the State was an incarnation of spiritual activity and of the 
principles of equality and liberty. Economic society, left to 
itself, would always lead to the enslavement of the weak, to 
associations of domination. The social law issuing from this 
society is a class law, consecrating tne power of owners 
over the dispossessed (master and slaves, lords and serfs, 
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capitalist and workers). This social law enthralls public 
law if economic society dominates the State. The State in 
this case becomes inequalitarian and betrays its mission, 
which is to limit the domination of classes and to combat 
the harmful effects of such a domination. The dissolution 
of the State into economic society would lead to a caste 
regime, of which history offers many examples. But the 
State succeeds again and again in raising itself above eco¬ 
nomic society and in opposing to the inequalitarian social 
law of the society its public law and, in particular, its 
administrative law, which redresses social inequalities. 
Furthermore, this State intervention in the order of law of 
economic society often takes the form of decentralized pub¬ 
lic services, which realize an economic self-government under 
the patronage and control of the State (the autonomous law 
of these public services constitutes a synthesis between the 
framework of law of society and the preponderant law of 
the State). Thus the State and economic society, engaged 
in a perpetual struggle and exchanging thrust and counter¬ 
thrust (S/oss mid Gegenstoss ), sometimes dominate one 
another unilaterally, sometimes balance and interpenetrate 
one another in varying degrees. Stein no doubt had a pro¬ 
found vision of the social reality of law and of its antinomic 
dynamism; by it he furthered both typological and genetic 
sociology of law. Unfortunately, having escaped from the 
idealization of society as opposed to the State, he relapsed 
into idealisation of the State, that is, into a sort of jural 
statism. According to him, law corresponding to the idea 
of justice, is to be sought solely according to the Roman tra¬ 
dition, the very concept of law should have only an indi¬ 
vidualist basis sustained by the State. On the other hand, 
Stein failed to envisage the fact that every form of sociality 
engenders its own kind of law and that every framework of 
law corresponds to a group, which represents a microcosm 
of kinds of law, and can become sometimes an association 
of domination, and sometimes an equalitarian association. 
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Gierke—the great historian of the Germanic law of fraicr- 
nal associations (Genossenschiiftsr'jcht), started out in the 
opposite direction from Stein; his differential sociolog)' of 
law again inclines toward the idealization of the autono¬ 
mous law of groups opposed to the State. Gierke character¬ 
ized all organized groups as the subject of their own autono¬ 
mous order of law (which regulate their internal life) as 
a complex collective person {Gesamtperson) —synthesis of 
unity and of multiplicity in a concrete system. He pro¬ 
claimed law’s independence of the State and went on to 
develop a methodical classification of the types of these col¬ 
lective persons and of their frameworks of law. Thus, on 
the one hand, he opposes collective persons on a territorial 
basis, among them the State, to collective persons on a fam¬ 
ily basis, as well as to collective persons having an extra¬ 
territorial basis (economic, professional, religious), and, on 
the other hand, collective persons based on collaboration 
(Gcnossemchaften) to collective persons based on domina¬ 
tion ( llcrrsclniften ). The two classifications do not entirely 
cross each other for the groups based on locality, accord¬ 
ing to him, always have a mixed character, into which there 
enters an element of domination and an element of collabor¬ 
ation, while in the kinship groups, domination and collabor¬ 
ation are distributed among the parent-children group, and 
the master-servant group on the one hand, and the fraternal 
group on the other. Only the groups based on activity can be 
cither solely Genossenschaften or solely Herrschaften , for 
example trade unions and cooperatives for the former, fac¬ 
tories and capitalist enterprises for the latter. Each of these 
different types of complex collective person engenders a 
special type of framework of social law (a social law of dom¬ 
ination and a social law of collaboration, a social law of a 
territorial, family, professional or canonic type). But the 
framework of law of that special type of local group which 
is the State prevails over all the othei£ 

The system of law of inclusive society and the historical 
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genesis of its reality were viewed by Gierke as a perpetual 
and dramatic struggle between associations of domination 
and associations ot collaboration, a struggle sometimes lead¬ 
ing to the predominance of one over the other, sometimes to 
an equilibrium and interpenetration of the two. Modern 
legal history begins with the preeminence of the Genossen- 
schaft over the llerrschajt. Under feudalism this gives place 
to the triumph of the associations of domination based on 
landed property. But from the beginning of the 13th century 
down to the l)th, feudalism is opposed by the rise of free, 
equalitarian associations, represented by the cities (which 
originally were only confederations of trade-associations), 
by the guilds and fellowships. These, however, easily degen¬ 
erated into closed and obligatory bodies and were annexed 
by tiie State which, in the 16th century assumed a definitive 
territorial form and at first was everywhere autocratic and 
absolutist in character. For in the State, although like all 
local groups it is a mixed collective person standing between 
the G cuossenschaft and the llerrschajt, sometimes one, some¬ 
times the other of these two organizational principles may 
predominate. The Genossenschaft principle begins to pre¬ 
vail in the State from the end of the 18th century to the 
beginning of the 19th, under the double form of demo¬ 
cratization of central organs and the development of local 
self-government. But the limitation of the Herr sc haft within 
the organization of the State necessarily causes the State to 
favor the development of free associations, autonomous 
Genossenschajten outside its own organization. Thus at 
this epoch, it tends more and more to be balanced by an 
autonomous economic society made up of independent 
collaboration associations. 

Unfortunately, Gierke, despite his reference to mixed 
cases, does not distinguish between “forms of sociality" and 
“real collective units," and consequently his jural typology 
of grou^o is far too simplistic and summary. His tendencies 
toward sociology of law are, moreover, obstructed by this 
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triple error: attribution to the Genossenschaft of all sorts of 
positive values, which it does not necessarily embody; limi¬ 
tation to Germanic law of this form of organisation, trans¬ 
formed in the same time into an ideal; finally the dogmatic 
a priori affirmation of the jural preeminence of the State 
(at all times and under all circumstances) over the other 
groups. Gicrke s attempt at sociology of law could not 
surpass the narrow limits set by Krause and Proudhon, al¬ 
though in the circle of doctrines which we have examined, 
he went furthest in clearing a path for this discipline. 1 

3. Universal history of law. Comparative law. 

Jural ethnology. Criminology. 

The third series of forerunners of soci6logy of law 
occupied themselves principally with the problems of the 
genesis of law, which they proposed to study by going 
back to the most ancient societies and seeking a continu¬ 
ous and uninterrupted line of development. In this task 
they failed because of the impossibility of establishing a 
unilinear direction of movement (by juxtaposing and com¬ 
paring institutions of law arising from different qualita¬ 
tive types of society and from different civilizations). To 
tell the truth, this type of research, instead of resolving 
the problem of the genesis of law, i.e., of the factors gov¬ 
erning its transformations, contributed rather to a specific 
inclusive society: the archaic society. Thus it is the jural 
typology of inclusive societies which profited from this kind 
of study and not genetic sociology of law which can estab¬ 
lish regularities as tendencies and study their factors only 
within the framework of a single qualitative type. 

Henry Sumner Maine in his Ancient Law: its Connection 
with the Early History of Society and its Relation to Mod¬ 
ern Ideas (1861) initiated this type of research by insisting 
on certain analogies between Hindu and Irish law. He 
called attention to the "village ccynmunities" (localized 

1 C'f. the detailed account of the doctrines mentioned in paragraph 2 and their 
bibliography in my Idee de Droit Social, 1932, pp. 171-567. 
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forms of clan) in different spheres of civilization. These 
communities were based on collective landed property and 
diffused sovereignty, which he regarded as the ’germs” of 
all jural development ( Lectures on the Early History of 
Institutions , 1876; Dissertations on Early Law and Custom, 
1884). Maine believed that, through his studies in compara¬ 
tive history, he could establish a general law of jural 
evolution: "Up to the present the movement of progressive 
societies has consisted in passing from the statute to the con¬ 
tract"; this "law of evolution” which Herbert Spencer also 
discovered, is connected with the search for the "germ” of 
development, a search based on the conviction "that our 
mental constitution is stable and that the legal institutions 
in which it manifests itself are less variable and relative 
than Montesquieu had claimed.” To "dogmatic compara¬ 
tive jurisprudence”, Maine opposed this comparatist method, 
taking into account the historical phases and juxtaposing 
only legal institutions occurring at the same historical level. 
The scholars in legal history of the succeeding generation, 
such as Maitland and Vinogradoff, justly criticised Maine’s 
method, showing that it was arbitrary to establish a parallel¬ 
ism in historical development, that true historical method 
dealt only with unrepeatable and strictly individualized facts 
(Rickert), that the discontinuity and complexity of the 
evolution of law in the different types of society were such 
as to exclude consideration of archaic law as a basis for the 
universal genesis of law. It was recognized that held within 
its proper limits, the historico-comparative method could 
not lead beyond a single legal type of a particular inclusive 
society (Vinogradoff, Outlines of Historical Jurisprudence, 
1920-1922, vol. I). 

From this point of view the classic work of Fustel de 
Coulanges, La Cite Antique (1864), revealing the effect of 
beliefs in supernatural forces, and particularly of religion, 
on the type of Law corresponding to the primitive form of 
the Greco-Roman polls, is more satisfactory. In demonstrat- 
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ing the tie, in the Greco-Roman sphere, between the home, 
royalty, landed property, the law of inheritance and mar- 
riage, and religion, Fustel does not pretend to establish gen¬ 
eral laws governing the development of law, but limits 
himself to comparing two cultural circles standing in a 
particularly close relationship to one another. Gustave 
Glotz, recently (in his remarkable work, La solidarity de la 
fawille dans le droit criminel en Grece, 1904, and his 
Cite Grecque, 1928) has again attacked the problems which 
concerned Fustel. He rightly reproaches the latter with over¬ 
simplification and over-generalization, and with a failure 
to envisage the complexity of the evolution of the ancient 
city, which cannot develop in concentric circles at whose 
center is the family—clan ( genos )—but only by conflicts 
and interactions between the law of the city and the jural 
order of families. 

Maxime Kovalewski, who has continued in the tradition 
of Maine, handles the historico-comparative method with 
more prudence than his predecessor, in his Tableau des 
origiues el de l'evolution de la famille et de la propriety 
(1890), and particularly, in his Coutume Content poraine 
et la Loi Ancienne, (1893). Kovalewski still finds in '’the 
comparative history of Lav the realization of sociological 
empiricism in this field”; he believes that the function of 
this discipline is "to seek analogies rather than differences”. 
At the same time, however, he applies his effort not to the 
study of the continuous filiation of legal institutions, but to 
"reconstitute the obscure process which gave birth to the 
earlier legal institutions,” that is, to establish the type of 
archaic law. For, he recognizes, "the intermediate links are 
missing.” Even more circumspect is Dareste in his Etudes 
d’Histoire de Droit (1889) and his Nouvelles Etudes 
d’Histoire de Droit (1902); he limits himself to describing 
ancient law, people by people, a nCf comes out against a 
sociological generalization of the evolution of law, and 
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even against the "juridical ethnology” which establishes a 
common type of archaic law. 

The Austrian jurist, R. v. Ihering, well-known historian 
of Roman Law (cf. Geist des Romischen Rechts, vol. I-III, 
186*5-9), proceeded differently. He treated Roman law in a 
broadly sociological spirit, integrating its transformations 
with the evolution of Roman society as a whole and rightly 
attempting "to break the charm which holds us captive and 
makes us turn the science of law into mathematics.” Then, 
on the basis of concrete observations he attempted to build 
up a "sociological theory of law” valid for all times and 
places. At first he limited himself to stating, in opposition 
to the historical school of jurists, that the development of 
law is always based on combat, the conscious struggle for 
claims. 1 le excluded the possibility of an unconscious devel¬ 
opment, slow and peaceful like that of language ( Der Kampf 
urns Rec/jt, 1873). This thesis is, of course, exaggerated 
and not valid for all types of law or for all groups of 
society; its sole merit lay in its opposition to the theses of 
his predecessors. In his Z week ini Recht (2 vols., 1884- 
86), Ihering adventured further, transforming the begin¬ 
nings of a sociology of law into a purely dogmatic theory 
of law. According to this theory, all law is bound up with 
the conscious aim of defending social interests, and this de¬ 
fense is effected by the State. Consequently, all law is con¬ 
nected with State constraint. Thus Ihering’s sociology of 
law starts out with disproportionate pretensions only to end 
by succumbing to the prejudices of the dogmatic jurists of 
his time in favor of a Statist theory of law. In this he runs 
counter to the spirit of sociological relativity, "closes his eyes 
to the entire history of law” (H. S. Maine) and, more gen¬ 
erally, to the living reality of law. 

More interesting in this sense were the efforts of the 
German historian, B. W. Leist, who amended the doctrine 
of the historical school of jurists in a spirit quite different 
from Ihering’s. In his Ueber die dogmatische Analyse 
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romischer Rechtsinstitute (1854), Ueber die Natur Jes 
Eigentums (i860), and Die realen Grundlagen unci die 
Stoffe des Rechts (1877), Leist generalised his historical 
observations, not in order to establish regularities governing 
the genesis of law or to establish a new theory of law, but to 
raise one of the fundamental problems of systematic legal 
sociology: the problem of the relation between jural rules 
fixed in advance in statute and custom, and the living reality 
of law. The r f Le bens verbal tnisse ’ ’, the living social realations 
engender their own jural regulation which underlies all rigid 
and formal rules of law. The first is the objective element, 
the "physis of law,” the "ilaturalis ratio ' of the Romans, 
which has nothing in common with natural law, and which 
constitutes the more profound level of law: "real legal insti¬ 
tutions”. These institutions must be studied by a special disci¬ 
pline, as distinct from the dogmatico-systematic study of 
rigid rules as well as from the philosophy of law. This 
physics of the living and institutional reality of law, which 
the systematizations drawn up by the State and the jurists 
can modify but which they are forced to take into account, 
is the subject of sociology of law. Leist does not employ 
this term, but his analyses imply it. As Hugo Sinzheimer 
(The Task of the Sociology of Law, 1935, in Dutch, pp. 
50-53), has said, Leist anticipates many of the ideas of such 
representative founders of modern sociology of law as 
Hauriou and Ehrlich. Yet Leist did not succeed in realizing 
his point of view, for he placed the living reality of law 
outside the positive law which he attached to the State, and 
limited legal sociology to the study of a single level of the 

social reality of law: spontaneous law. 

* * * 

In addition to the contributions of the historians of law 
and the students of comparative law, we must reserve a spe¬ 
cial place in the formation of the sociology of law to the 
ethnographers and ethnologists. ^The influence of this 
branch of research can be felt strongly in Maine, Kovalew- 
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ski, and Darest. But Letourneau ( Evolution furidique, 1891) 
in France, Post in Germany, Steinmetz in Holland, attempted 
to make radical use of the works of Lubbock, Taylor, Mor¬ 
gan, and other ethnologists, in order to build, on the basis of 
their generalizations, a genetic sociology of law. Particular¬ 
ly the German scholar, A. H. Post, in a long series of 
works: Einf uehrung in die Naturwissenschajt des Rechts, 
1872; All genuine Rechtslehre auf vergleichend-etlmologi- 
scher Grundlage, 1880-82, vols. I and II; Die Grundlagen 
des Rechts und die Grundzuege seiner Entivicklung; Leit- 
gedanken filer den Auf ban einer allgemeinen Rechtswissen- 
schaft auf soziologischer Grundlage, 1884; Die Aufgaben 
der Rechtslehre , 1891; Grundriss der ethnologischen Juris - 
prudenz, I and II, 1894-95, states his belief that the ethnol¬ 
ogy of the different legal institutions was likely to throw 
light on the causes of the genesis of all jural life and to 
establish the laws governing its evolution in all societies. 
He believed this ethnological sociology to be the sole pos¬ 
sible source of a theory of law, which it replaces, ’'succeed¬ 
ing in the definition of the notion of law by comparative 
induction”. Post’s enormous effort, however, produced a 
mere "catalogue of legal institutions confusedly borrowed 
from the most diverse societies and catalogued in an arbi¬ 
trary fashion” (Fauconnet). No explanation of these insti¬ 
tutions, no law governing their evolution, no concept of law 
distinguishing it from Morals and Religion issued or could 
have issued from such research. Moreover, Post himself 
sensed that his original program had not been entirely 
realized. In his last works he recognized "that the com¬ 
parative ethnography of law is only a part of legal sociology 
and that this last is only one of the foundations of the 
theory of law”. S. R. Steinmetz, Post’s successor, produced 
three important works, Enthnologische Studien zur ersten 
Entivicklung der Strafe, Leiden 1894; Rechtsverhdltnisse 
von eingeborenen Vblkern in Afrika und Ozeanien, 1905, 
and "Classification des types sociaux” in Annuaire Sociolo - 
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gique, vol. Ill, 1900. Although he believed that sociology 
of law combined with psychology could replace the theory 
of law, he was much more circumspect than his predecessor. 
In his opinion, comparative ethnology of law arising from 
the "science of culture" and not from the "science of na¬ 
ture," cannot seek general laws of evolution but only par¬ 
ticular types of jural life corresponding to given inclusive 
societies, e.g. to archaic society, itself divided into types. 
Finally, sociology of law, like any sociology, "cannot be re¬ 
duced to ethnology." Steinmetz’s description of the various 
backward societies is more scientific and more prudent, for 
before making any comparison, it integrates each concrete 
phenomenon of law with the whole social life of the society 
in question. Thus Steinmetz moved in the direction taken 
by modern ethnographers, such as Boas, Goldenweiser, 
Lowie, Malinowski, and Thurnwald (cf. below). 

The ethnological anthropology of Frazer, who analyses 
relations between magic and religion in archaic society 
and their repercussions on primitive law (see, The Golden 
Bough, 1890, 3d edition, 7 volumes, 1911T955, and his 
conclusion concerning archaic juridical institutions in The 
Magical Origin of Kings, 1905, and Psyche's Task, 1909) 
raise a series of truly fundamental questions concerning 
archaic law. Despite over-hasty generalizations and a 
highly questionable evolutionism, it apparently does not, 
however, pretend to replace the whole of legal sociology 
or to set itself up as a substitute for a theory of law. 

To sum up, the ethnology of law has, in developing, 
gradually renounced its initial claim to establish general 
laws of legal evolution and resolve the problems of genetic 
sociology. This "downfall of evolutionism," as A. Golden¬ 
weiser pointed out, is a general trait of modern ethnology. 1 
At the same time, we find that in contributing to the jural 
typology of a particular society—ar.4iaic society—the earlier 

1 A. Goldenweiser, “Cultural Anthropology”, p. 22 1 and ff. (in H. E. Barnes, 
Prospects of the Social Sciences, 1925). 
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ethnologists failed to arrive at a satisfactory sociological 
explanation of the phenomena they discovered, for they were 
not able to integrate them with the general picture, the total 
social phenomena” among which these institutions arose. 
Only those ethnological works which have followed a severe 
method (such as Franz Boas’ school of historical ethnology 
in America, the functional school of B. Malinowski and A. 
Radcliffe-Brown in England, and the French school of Durk- 
heim and his disciples, Mauss, Fauconnet, Davy, as well as 
L. Lcvy-Bruhrs path-breaking work on the "mentalite primi¬ 
tive”) have cast definite light on the type of jural life 
corresponding to backward society and on the evolutionary 
factors at work within this type. 

* * * 

To complete our survey of the forerunners of sociology 
of law, we must say a few words on the development of 
this discipline in the field of penal law. The Italian scholars 
Lombroso ( Criminal Ala//, 1876) and Garofolo ( Positive 
Criterion of Criminality, 1878), reacted against the abstract 
classical conceptions which detached crime from the crimi¬ 
nal and made it a metaphysical entity. They introduced 
anthropo-psychological and biological considerations into 
the discussion, insisting on the physiological predisposition 
of criminals. Since then, a number of criminologists have 
developed a sociology of criminality in opposition to this 
point of view. Here I shall mention only two representa¬ 
tives of this theory, Enrico Fcrri in Italy and Gabriel Tarde 
in France; the conclusions of the two men, it must be said, 
are clearly divergent. 

Enrico Ferri, author of Criminal Sociology , 1899 (Engl, 
transl. 1917) seeks to solve all problems of criminality by 
“the positive study of the social fact of crime.” In this he 
includes every act which threatens "the collective utility of 
the group” and provokes "the defensive reaction of society 
bent on self-preservation.” Thus the systematic study of the 
rules of criminal law is rendered useless by criminal soci- 
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ology, and practical reforms (‘criminal policy”) would re¬ 
sult directly from a descriptive knowledge of criminality 
Despite this naive naturalistic positivism which eliminates 
from criminality its essential meaning as a violation of a 
jural regulation and, finally, of collective spiritual values, 
Ferri is perfectly aware that criminal sociology does not 
dissolve in general sociology but is a part of sociology of 
law. He does not, however, say exactly in what its specific 
nature consists. He is obviously unaware of its character 
as a soft of “sociology of the spirit,” and this damages all 
his analyses, causing him to hesitate between a pure tech¬ 
nique of preventive social hygiene, which would lead to the 
punishment of dangerous subjects who had thus far com¬ 
mitted no crime, and the principle of "nullum crimen sine 
lege, nulla poena sine lege,” a principle which he finds him¬ 
self incapable of explaining sociologically. Yet the insist¬ 
ence with which Ferri, utilizing statistical data, revealed the 
“social factors of crime” (“varying density of population, 
the state of public opinion and religion, the composition of 
the family and the system of education, industrial produc¬ 
tion, alcoholism, economic and political organisation, public 
administration, etc.”), the clarity with which he indicated 
“the part played in crime by professional and civil status,” 
and age; finally, his thesis that the forms of crime vary 
with the types of society (“in feudal society the predomin¬ 
ant form of crime was violence and in bourgeois society 
fraud and swindling”)—all these theses of Ferri represent 
valuable contributions to the genetic sociology of penal law. 
It is easy to see that these contributions, which helped pre¬ 
pare the way for sociology of law, were made in a field 
which, far from giving a basis for a theory of crime, punish¬ 
ment, and responsibility, presupposes that these ideas are 
already clarified and formulated, and assumes a system¬ 
atic jural typology of groups and of inclusive societies. 

Before the well-known French sociologist Gabriel Tarde 
(1843-1904) elaborated his theory of social imitation, con- 
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sisting in the repetition of individual inventions, he had 
busied himself intensively with the problem of criminality. 
His position as magistrate and chief of criminal statistics 
in the ministry of justice particularly qualified him for this 
kind of research, which beyond a doubt became one of 
the sources of his sociology. In his Crimtnalite Cotnparee 
(1888,) La Philosophic Peiutle, (1890), Etudes Penales et 
societies, (1892), Les joules et les sectes criminelles, (1893), 
reproduced in LOpinion et la joule (1901), he devoted his 
effort to a study of crime as a function of what he conceived 
to be social reality. Tarde did not share the naturalistic and 
utilitarian prejudices of Ferri. He oriented his study of the 
"social causes of crime" toward "intermental psychology" 
and was well aware that the sociology of crime could not 
dispense with jural symbols, ideas, and values, what he 
later, in La Logic/tie Socia/e (1893), called the "categories 
of the social mind." Thus this discipline, far from replacing 
the juridical analysis of crime, stood, according to him, in a 
relation of interdependence with this study, merely libera¬ 
ting it "from its scholastic character." The modesty of 
Tarde’s aims in his criminal sociology did not prevent, but 
rather helped him to bring out the fact that "criminality is 
determined by the organization of society," and to demon¬ 
strate "that it is society which chooses and consecrates its 
candidates for crime." By utilising criminal statistics, 
Tarde brought out the role played by "the professional 
group of criminals"; he studied the activity of crowds and 
sects in criminality, correcting the exaggerations and con¬ 
fusions of Lc Bon (Psychologic des Foules ) and of Sieghele 
(La Pottle Crimiuelle, 1892). He compared "the crowd" 
and "opinion" and demonstrated that "assemblage" must 
not necessarily be regarded as a "microbe of evil." Unfor¬ 
tunately, Tarde thought fit to explain crime exclusively by 
the imitation of individual initiative and attempted to base 
the principle of responsibility itself on "the imitability of the 
act," combined with "the personal identity of the agent." 
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These arbitrary constructions, contrary to the sociological 
method, removed Tarde from factual reality and seriously 
compromised his researches, otherwise so important, in the 
criminoligical field. 1 

1 arde supplemented his criminal sociology by general in¬ 
vestigations concerning sociology of law. In his two works, 
Les Transformations du Droit, 1893, and Les Transforma¬ 
tions du Pouvoir, 1899, he forcefully combatted the evo¬ 
lutionist thesis that juridical institutions develop with homo¬ 
geneous continuity, and that the germ of these institutions 
is to be found in archaic society. His polemic on this sub¬ 
ject would be very valuable had he not combined it with his 
general thesis on individual invention—collective repetition 
by imitation, opposition, adaptation—thus eliminating from 
the life of the law its most fundamental element, the col¬ 
lective nature of its working out and recognition. On the 
other hand, by applying his general scheme throughout, he 
arrived himself at a theory of unilinear and continuous 
development of law which, in his view, tended toward a 
broadening of the circle of persons bound by the same law. 
This, then, he held, constituted ''legal progress.” Despite 
his fallacies, Tarde arrived at instructive conclusions on 
certain questions of detail: the role he attributed in the life 
of the law to initial precedents on the one hand, to usage 
and the decision of the tribunals on the other; his descrip¬ 
tion of the development from customary law (a sort of 
custom imitation) to legislative law (a sort of fashion imita¬ 
tion), which in turn retreats before a more recent customary 
law (in which fashion and custom are combined), con¬ 
stitute an interesting contribution to systematic and genetic 
sociology of the sources of law. Thus the name of Tarde 
deserves to be cited among the closest forerunners of mod- 


1 After Ferri and Tarde, the sociology of criminality is developed in a more 
precise and limited study, as one of the special sections of the sociology oMm*; See 
die stimulating general survey of Jerome Hall, “Prolegomena to a Science ° { C I lt * in * 
Law” (Pen. Lazo Rev., 1940, pp. 549-580) and ’A book Theft, I.aw and Society, 
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ern sociology of law, whose methodical elaboration we shall 

now study. 


Section Two 

The Founders of the Sociology of Law 

A. THE FOUNDERS IN EUROPE 

1. Durkbeim . 

In the Introduction, we gave some general indications 
of the place held within Durkheim’s sociology by the soci¬ 
ology of law. Here wc will give a concrete summary of his 
sociology of law. Aside from the two principal works in 
which he takes up legal questions —De la division du travail 
social (1893, Eng. tr. 1915) and "Deux lois de revolution 
penalc" (in Annie Snciologique, vol. IV, 1900), all his 
works, as well as the important notes published in the 
Annie Sociologique (the third part of which was devoted 
to the sociology of law), contributed to the clarification of 
this field. Any serious analysis of his studies leaves no doubt 
that he was far from reducing the sociology of law to mere¬ 
ly genetic problems. In fact, he made a serious contribution 
to the development of systematic legal sociology (by study¬ 
ing the relation of types of law to the forms of sociality) and 
of the differential legal sociology of inclusive societies. 
Only, since he believed he had to link these two fields of 
research to the study of filiation throughout archaic society 
considered as the key to the explanation of all evolution, 
his genetic legal sociology emerged as the basis of all the 
solutions he found. Let us analyze the interconnection of 
the three basic problems of Durkheim’s sociology of law. 

The Division du Travail Social , 1893, properly selects as 
the starting point for its study the problem of the relation 
between forms of sociality and kinds of law. "The visible 
symbol of social solidarity (conceived as a solidarity in fact, 
that is, a form of sociality) is the Law." "Hence we can 



FORERUNNERS AND FOUNDERS 107 

be sure of finding all the essential varieties of social solidar¬ 
ity reflected in the Law.” And, inversely, an objective classi 
fication of the kinds of law, a classification valid for soci¬ 
ological research, can be only accomplished through a classi¬ 
fication of the forms of solidarity; in fact, the distinction 
between public and private law “accepted among jurists 
serves only practical purposes” and designates only law 
privileged or not privileged by the State, whose dispositions 
in this respect are essentially variable. Private law often in¬ 
cludes jural structures quite analogous to those included in 
public law (for example, family or trade union law are not 
by nature different from constitutional law) ; the State it¬ 
self did not exist in all epochs of social life, nor has it 
always since its inception played the same role.. Thus, soci¬ 
ology of law must distinguish between the kinds of law. 
The first necessary classification will be that between law 
corresponding to a “mechanical solidarity” or solidarity 
through similarity, and law corresponding to “organic soli¬ 
darity,” or solidarity tiirough dissimilarity. The law corres¬ 
ponding to mechanical solidarity is penal law; that corres¬ 
ponding to organic solidarity is family, contractual, com¬ 
mercial law, the law of procedure, administrative, and 
constitutional law. All law which can be defined “as rules 
with organized sanctions” stands in contrast to the “rules 
with diffused sanctions,” characteristic of morality. Thus 
the two main types of jural regulation, parallel to the two 
opposed types of solidarity, are manifested in two different 
kinds of organized sanctions: law arising from mechanical 
solidarity is accompanied by repressive sanctions and law 
arising from organic solidarity is accompanied by restitutive 
sanctions. “The repressive sanction is a sanction implying 
a blame inflicted by society, a dishonor, whether it take the 
form of capital or corporal punishment, privation of liberty, 
etc., or simply of a public reproach. The restitutive sanction 
consists merely in restoring matters to^ their former status, 
disturbed relationships to their normal form, whether this 
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be done by recalling the infraction deed to the type from 
which it deviated or by annulling it, that is, depriving it of 
all social validity.’* 

Durkheim finds evidence for the parallelism between re¬ 
pressive law and mechanical solidarity, restitutive law and 
organic solidarity. Indeed, repressive sanctions and the 
penal law which they accompany protect the most essential 
social similitudes. The repressed crime is a rupture of the 
mechanical solidarity, “an offense against the intense state 
of the collective consciousness, against a collective ideal 
identical in all.” Moreover, “the more the mechanical 
solidarity predominates,” in a society, and “the more the 
individual is integrated to a homogeneous society without 
any intermediary, the more repressive law will prevail over 
restitutive law. On the contrary, restitutive sanctions protect 
the differentiation of society in specialized functions, in sub¬ 
groups, in individualized personal activities. Restitutive law 
guarantees the free division of social labor, of which it is 
itself an effect: it is associated with a more flexible collective 
ideal, which admits of its particularization.” In a society 
where organic solidarity, a solidarity among the dissimilars, 
becomes predominant, a great part of the law liberates itself 
from the penal law and even begins to prevail on it. In 
particular, the parallel development of the Contract and the 
State, both accompanied by sanctions of a restitutive tend¬ 
ency, is the most precise manifestation of the reinforcement 
of organic solidarity and its jural symbols. 

A more detailed analysis leads Durkheim to distinguish 
certain sub-types within these two main types of jural regu¬ 
lations and forms of solidarity. Thus, within the restitutive 
law, Durkheim contrasts contractual law and law which 
goes beyond contract (domestic law, trade union law, con¬ 
stitutional law, etc.). He notes furthermore that “in the 
contract not all is contractual,” and that often “our volun¬ 
tary cooperation creates for us duties which we did not 
desire,*’ i.e., there often arises under the form of contract 
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the autonomous statutory law of numerous groups which 
cannot be reduced to the sum of their members, or wh.n, 
since Durkheim, has been called rf udes-regles'' (regulatory 
acts) or contracts of adhesion/’ Likewise, the organic 
solidarity seems, according to Durkheim, to break down 
into what he himself calls "contractual” or delimitative 
solidarity, and a more intense and more positive solidarity 
which might be designated as solidarity by interpenetration 
or partial fusion (cf. below, Chapter II). On the other 
hand, he finds that restitutive law includes a law "of purely 
negative character, amounting to a pure abstention” (such 
as real law) to which no type of solidarity seems to corres¬ 
pond, and the "law of positive cooperation,” which alone 
symbolizes organic solidarity and which breaks down into 
the two sub-types just mentioned. 

In themselves, these considerations would not overcome 
the sphere of "microsociology of law,” if Durkheim limited 
himself to examining the relations between the different 
forms of solidarity and the different kinds of law, as ele¬ 
ments coexisting within each inclusive society and each spe 
cial group. But he saw fit to transpose mechanical solidarity 
and organic solidarity, as well as repressive and restitutive 
law, into historical phases of the development of the in¬ 
clusive society, and even came to consider these phases as 
degrees of moral progress, attributing to organic solidarity 
and restitutive law a higher value than mechanical solidarity 
and repressive law. It is here that Durkheim’s systematic 
microsociology seeks its foundation in genetic macrosoci¬ 
ology, and finally even in a theory of progress bound up 
with the belief in a preconceived ideal. 

To justify this thesis, Durkheim calls on legal history. 
He maintains that the more archaic a society is .the more pre¬ 
valent are repressive sanctions of an extremely vigorous 
and intense nature; the more highly evolved a society is, the 
milder are punishments, until repression is almost entirely 
displaced by restitution. Thus, in the Old Testament and 
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in the laws of Manu, severe repression is dominant, the 
codes protecting religion being pitiless in exacting expiation 
of sin. The law of the twelve tables, however, relates to a 
society much more highly evolved, and rests on far gentler 
sanctions, not to mention the considerable limitation of 
punishment by restitutive sanctions. Comparing the first 
codification of customs in Christian societies (Salic law, laws 
of the Visigoths and Burgundians, etc.) with the laws of 
the Middle Ages and the latter with those of modern times, 
the situation is as follows: punishments become ever milder 
and restitutive sanctions tend increasingly to replace repres¬ 
sive sanctions. 

On the other hand, the parallel development of the con¬ 
tract and the State, a repercussion of the progressive pre¬ 
dominance of organic solidarity, leads, according to Durk- 
heim, to the realization of equality, liberty, and justice in 
the domain of law and to the disappearance of domination 
in favor of collaboration. The members of society are no 
longer regarded "as things over which society has rights, 
but as cooperators with whom it cannot dispense and toward 
whom it has duties." The growth of State influence con¬ 
sists only in the increase of its functions, which it realizes 
in a fashion continuously less oppressive, through public 
services which administer but do not command. Durkheim 
believes with Saint-Simon that the State increasingly "ad¬ 
ministers" and decreasingly "governs," and that its ever- 
broadening administrative functions require only restitutive 
and not repressive sanctions. The transformation of the 
State into an equalitarian association of collaboration, favor¬ 
ing both the multiplication of its contractual relations and 
the affirmation of individual law, seems to him the surest 
manifestation of the benefits of organic solidarity, which 
progressively eliminates mechanical solidarity. 

In his later researches, however, Durkheim tempered his 
initial optimism about legal evolution. Even in his Deux 
lots de revolution penale, 1900, he separated the State from 
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any necessary tie with organic solidarity and emphasized its 
independent role as a factor in the evolution of punish¬ 
ments to the extent that it is based on domination. "The 
intensity of the punishment," we now read, "becomes 
greater, the lower the type of society and the more absolute 
the central power." In fact, "the structure of the social type 
and of the governmental organ must be carefully distin¬ 
guished. That is why there are two independent factors in 
penal evolution. And since they are independent, they act 
independently, sometimes even in opposite directions. For 
example, it sometimes happens that, in passing from an 
inferior type to other higher types, one does not see the 
diminution of punishment one might expect, because, at the 
same time, the governmental organization neutralizes the 
effects of social organization. The process is very complex." 
Thus repressive sanctions do not necessarily evolve as a 
function of mechanical solidarity nor is the State necessarily 
a manifestation of organic solidarity. Moreover, "when 
punishments involving the privation of liberty replace cor¬ 
poral punishments," the mitigation of punishments due to 
the progress of organic solidarity can be accomplished with¬ 
out any limitation of repression through restitution. 

In his Suicide (1897) and in the preface of the second 
edition of his Division, Durkheim went further in rectifying 
his original thesis, emphasizing the fact that the reinforce¬ 
ment of the State, far from always being an effect of the 
intensification of social cohesion by the development of 
organic solidarity, can on the contrary be the effect of social 
amorphism, of disintegration leading to unilateral domina¬ 
tion. He has forcefully described the gulf created between 
the centralized State of the 18th and 19th centuries and 
the mass of citizens deprived of intermediary corporations 
and transformed into an atomic dust; he regards this gulf 
as one of the factors causing the increase of suicides. He 
also points out that the development of modern armies, 
side by side with the disintegration of economic life, has 
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greatly limited the dominance of organic solidarity in favor 
of a situation strongly resembling mechanical solidarity. It 
is therefore not surprising that Durkheim's most qualified 
successor, Marcel Mauss, wrote as follows: "The problem 
is more complex. First, in certain points, individualism has 
led our own societies to veritable amorphism. Durkheim 
has often spoken of this almost pathological void, existing 
between our morality and our law, between the State and 
the family, the State and the individual. There is something 
mechanical even in our idea of equality. Inversely, there 
was much of the organic in archaic . . . societies. But this 
organic element is different from our own.” What do these 
lines mean if not a recognition of the failure of genetic 
sociology of law as a basis for the microsociology of law? 
This in no way excludes the value of genetic studies as 
long as they renounce disproportionate pretensions and 
limit themselves to the framework of a single type of in¬ 
clusive society. 

Durkheim raised the problem of the differential sociology 
of law by establishing a classification of the "social types 
qualitatively distinct from one another” and studying the 
"legal systems” corresponding to each of these types. Here, 
of course, he is dealing with the jural typology of all- 
inclusive societies, quite distinct from the microsociology 
of law, studied in his Division dit ivavail. Originally, how¬ 
ever, he believed he could distinguish a type and structure 
of all-inclusive society completely identified with mechanical 
solidarity and having a "legal system” coinciding entirely 
with repressive law: this is the "horde” or unisegmentary 
society. Durkheim designates the horde as "the veritable 
social protoplasm” and he establishes "as many fundamen¬ 
tal types of inclusive society as there are forms in which 
the horde can combine with itself in giving birth to new 
societies, and ways in which the new societies can in turn 
combine.” Thus he distinguishes: l) the type of simple 
polysegmentary society, formed by a repetition of clans (a 
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horde integrated with a larger whole)—such as may be 
observed among the Australians and the Iroquois; 2) the 
type of simply composed polysegmentary society, in whicn 
several tribes fuse (e.g. Iroquois or Kabyle confederation) ; 
3) the type of doubly composed poly segmentary society, such 
as cities, unions of confederations, tribes (e.g. Roman 
curiae); 4) in opposition to all these types of segmentary 
society, there is a type of organized society "constituted not 
by a repetition of similar and homogenous segments, but 
by a system of agencies. In this society, individuals are in¬ 
tegrated into groups not by virtue of their hereditary rela¬ 
tions, but through the special nature of their social activity." 
This fourth type is obviously the broadest and qualitatively 
the most distinct from the others; it corresponds, on the 
whole, to any evolved society. 

Each of these types of all-inclusive society possesses its 
own religious, legal, and economic structure. For example, 
totemism prevails in the first, tribal religion in the second, 
national religion in the third and, partially in the fourth, 
where it subsequently became universalized. The legal 
system in the first type is confused with taboos, and sov¬ 
ereignty remains in diffusion; in the second and third types 
law is partially laicised and territorialized; finally, in the 
fourth type, law is entirely separated from religion and 
sovereignty is definitively centralised in an organisation. 

In his investigation "of qualitatively distinct social types" 
and corresponding legal systems, Durkheim wanted to free 
himself from the prejudices of unilinear evolutionism, by 
differentiating the legal typology of inclusive societies from 
genetic sociology of law. He wrote, in fact, that "if there is 
only a single social type, societies can differ from one another 
only by degrees. If, on the contrary, there are qualitatively 
distinct social types, no effort at juxtaposition will make 
them fit together exactly like the homogeneous sections of a 
geometrical straight line. Thus historical development loses 
the ideal and simplistic unity which had been attributed to 
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it; it breaks down, so to speak , into a multitude of frag¬ 
ments which , being specifically different from one another , 
could never be combined in a continuous line. Yet if we 
take a closer look at Durkheim s classification of social types , 
we find that no more than in his microsociology of law 
was he able to eliminate the predominance of genetic con¬ 
siderations and, finally, the prejudice of unilinear continuity 
of development. In fact, aside from his two excessively 
broad and summary main types—''segmentary society" and 
"organized society"—all the others which he established are 
entirely quantitative (repetition of segments) and not quali¬ 
tative; they represent, as he himself said, "a hierarchy of 
phases of development." Thus, sociology of law, hardly 
founded, loses itself in the hastv generalisations of old 
time genetic sociology, whose essential fallacy Durkheim 
retains in his typology: the identification of the "simple" 
(or elementary) and the "primitive." This idea has been 
eliminated by all modern sociological and ethnographical 
research, which points to the enormous complexity of prim¬ 
itive society, a complexity radically different from our own. 

It must be added that Durkheim, himself not satisfied with 
his first classification of social types, which he felt to be 
too quantitative and genetic, made certain essential correc¬ 
tions in 1’Amice Sociologique (1910, v. XI; 1913, v. XII). 
Here he distinguishes: l) societies formed of totemic clans 
(Australian type) ; 2) societies differentiated on the basis 
of partially effected totemic clans (North American Indi¬ 
ans: here the differentiation consists "in a more or less 
complex system of classes, military orders, colleges of priests, 
diverse social agencies") ; 3) tribal societies with male filia¬ 
tion, in which there is a development of local groups (vil¬ 
lage communities) and permanent central government 
(Nigritians, Sudanese, Bantus, etc.) ; 4) national societies 
(nations, among which several tvpcs must be distinguished). 
Although this second classification brings out the qualitative 
aspect of the types and their essential discontinuity much 
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more clearly, there persists a suggestion o£ continuous 
genesis. 

The problems of genetic sociology of law proper (that 
is, the factors governing the transformation of law) occu¬ 
pied Durkhcim in a twofold aspect: first, the morphological 
and particularly the demographic factor (volume and den¬ 
sity of the population) and second, the religious factor, more 
precisely the influences of beliefs in the Sacred (implying, 
according to Durkheim, Magic, aside from Religion). Durk- 
heim saw links between these two factors—the first inter¬ 
mediate, since "material density” can not be detached from 
"moral density” with which it is impregnated, the other 
direct—with the states of collective consciousness, whose 
variations are the ultimate foundation of the* transforma¬ 
tions of legal institutions. Toward the end of Durkheim’s 
career, this statement led him to the important conclusion 
that Law, like Religion, Morals, Economics, Aesthetics, in 
brief all the principal social phenomena, are "systems of 
values, arising from collective ideals.” The variation of this 
ideal of collective consciousness constitute the basis for the 
movement of legal institutions; for "society cannot create 
or re-create itself, without at the same time creating an 
ideal,” and by this creation, "it periodically makes and re¬ 
makes itself” (Philosophic et Sociologie, 1924, Formes 
FJemeutdires de la Vie Rel/g/e/ise , 1912). 

Durkheim applied his general views on the development 
of law only to a single type of society: that constituted by 
totemic clans. This limitation was the great strength of his 
genetic sociology of law, for the latter is possible, as we 
have several times repeated, only within a single qualitative 
framework, since the different factors of transformation are 
combined within each type in an incommensurable fashion. 

For example, Durkheim affirms that the division of social 
labor, and with it the jural regulation, "vary directly with 
the volume and density of societies” since the societies 
which have become regularly more dense and generally 
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more voluminous, "are also the most highly developed.” 
But this statement, certainly correct for the type of society 
composed of totemic clans, is inapplicable, not only to con¬ 
temporary but to any evolved society. It is obvious that 
volume and density do not always go hand in hand (ex¬ 
tremely voluminous societies may present an amorphous 
mass with very little density , e.g. the empire of Genghis 
Khan; and extremely dense societies may be very limited); 
migrations, the fall of the birthrate may depopulate a so¬ 
ciety; the legal control may take up an offensive against 
demography, either by combatting density or by seeking to 
put a stop to depopulation. Numerical densities in them¬ 
selves are incommensurable, for everything depends on the 
level of technical production. The interpenetration of the 
factors affecting the volume and density of a society is so 
complex, its relations with the law so unstable that, in at¬ 
tempting generalizations, we always run the risk of mistak¬ 
ing effects for causes. In this field, we must limit ourselves to 
(he analysis of concrete cases, never forgetting that the sole 
cause of social and hence legal transformations, is always 
to be sought in the social type as a whole, in "total social 
phenomena,” as Mauss in France and Cooley in America so 
well expressed it (see below, Chapter V). 

The influence on the transformations of jural institutions 
worked by variations of belief in the Sacred, Durkheim dis¬ 
cusses only in relation to the totemic clan and tribal society. 
Since law is essentially bound up with religious interdictions, 
the violation of which is accompanied by blame, by social 
reprobation, it becomes more flexible and leaves room for 
individual initiative, when the magic interdictions, the viola¬ 
tions of which involve only technical consequences, begin to 
compete with and limit the religious taboos. The sacred, 
impersonal, and anonymous force of the Mcma is at first 
represented exclusively by the totemic principle—the clan 
God. But, in the course of time, the exclusively religious 
totemic mana is generalised, and this gives rise to tribal 
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religion on the one hand and to magic on the other. 

The differentiation of collective from individual law runs 
parallel to the differentiation between religion and magic. 
Religion is doubly social: by content, the Sacred, which is 
only a projection of the ascendancy of society , and by ex¬ 
ercise, which is always collective and which presupposes the 
existence of a church. Magic, on the contrary, which is 
born of religion and subsequently opposes it, is social only 
in its content, the man a; in its exercise it is much more 
individualistic and diffuse. Magic contributes to the sepa¬ 
ration of the magician from the group, in permitting the 
manipulation of the Man a by the individual will and for 
individualist aims. The collective law, bound up with 
religion, is thus limited by individual law, associated with 
magic. Paul Huvelin, Durkheim’s disciple, broadly devel¬ 
oped this idea, going so far as to define magic in its con¬ 
sequences for law "as a deviation of the power arising 
from the Sacred by the individual, who uses it for his own 
profit" (see La Magic ct le Droit individuel, Anmiaire Socio- 
logique, 1906; Les Table ties Magiques et le Droit Remain, 
1900. See also infra. Chapter IV). 

In concluding this exposition of Durkheim’s sociology of 
law it should be noted that his researches on the religious 
and magic factors in the tiansformation of law in archaic 
society, lead him to introduce a new classification of the 
kinds of law: "collective law" and "individual law." This 
classification does not exactly correspond to the opposition 
between repressive law and other types (domestic, contract¬ 
ual, constitutional), based on two solidarities; for it is ob¬ 
vious that certain kinds of "restitutive law" (e.g. domestic 
and constitutional, law of procedure, etc.), emanate from 
"collective law”, and others (e.g. contractual) emanate from 
"individual law." His first sketch, already retouched by the 
distinction, within restitutive law, betyeen contractual law 
and law passing beyond the contract, is further complicated 
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by being interwoven with a classification based on a new 
criterion. 

We cannot stop here to discuss the valuable achievements 
of Durkhcim's disciples, Mauss, Fauconnet, Bougie, and 
Davy. Extensive use will be made of them in Chapters IV 
and V, devoted to a discussion of the legal typology of 
all-inclusive societies and the factors governing the trans¬ 
formation of legal systems. 

Let us sum up here as succinctly as possible the necessary 
reservations with regard to Durkheim’s sociology of law. 
Wc have attempted to bring out the richness and scope of 
his endeavor, at the same time criticizing his reduction of 
jural microsociology and typology to genetic considerations. 
Having most aptly raised the problem of the relations be¬ 
tween forms of sociality and kinds of law, Durkheim was 
prevented from arriving at definitive results by three factors: 
his classification of the forms of sociality is too simplistic; 
the connection he established between law and organized 
constraint is highly questionable; finally, law is not the 
symbol of all forms of sociality, but only of certain forms, 
corresponding to precise conditions, since other forms of 
sociality may turn out to be sterile from the jural point of 
view. 

The similarity and dissimilarity may be more rough or 
more subtle, they may designate an affirmation or a negation 
of identities, or simply equivalences, they may relate some¬ 
times to entire subjects, sometimes to certain of their aspi¬ 
rations, sometimes to values and objects through which re¬ 
lations arc established between the subjects. Finally, we do 
not find forms of sociality or of solidarity in which at one 
and the same time certain affinities and certain differences 
are not implied. In this sense, only "organic solidarity” is 
real, and it is therein that the plurality of forms of sociality 
must be sought. Durkheim himself recognized this fact in 
the end, though he did not pursue it to any conclusion. 

1 he connection between law and organized constraint 
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excludes from the reality of law one of its most important 
sectors, and one which is of special interest to sociology 
the spontaneous, dynamic law, which is constantly being 
modified, the life-giving source of organized law, with 
which it is constantly coining into conflict. Any organiza¬ 
tion of constraints presupposes this spontaneous law, serv¬ 
ing as a basis for organization, and all laws equipped with 
sanctions, even dilfuse sanctions (yet, contrary to Durkheim, 
remaining law: such as regulation sanctioned by the boy¬ 
cott or the vendetta, etc.), finally rests on an unsanctioned 
law which serves as a basis for the jural sanctions. If all 
law is certainly socially guaranteed, and the real effective¬ 
ness of the law is verified by the reactions of disapproval, 
this social guaranty is something quite different' from jural 
coercion, that is, precise and predetermined measures taken 
against the delinquents, regardless of whether the constraints 
be organized or diffuse (see our Introduction, sect. V). For 
this reason alone, it is impossible to make a type of con¬ 
straint correspond to a precise form of sociality, since the 
same jural structure can be accompanied by different types 
of constraint, or in certain circumstances, by none at all. 
The question is further complicated by the fact that the dis¬ 
tinction between repression and restitution overlaps with 
that between unconditional constraint which one cannot 
evade, and conditional constraint which one can evade by 
leaving the circle in question. 1 Moreover, the violence of 
constraints depends on the relation between the organized 
sociality and the spontaneous sociality, a matter which 
Durkheim does not take into consideration. If the former 
is penetrated by the latter, the constraints become milder, 
if, on the contrary, the former is detached from the latter, 
they become more severe. It is, furthermore, these relation¬ 
ships, between the organized superstructure and the spon¬ 
taneous infrastructure, which lead in some cases to a law of 

* Sec below, Chapter III, sect. 3, and I’ldie du Di/it Social, pp. 25 and ff. See 
also Maclver, The Modern State, 1926, p. 272 et seq. 



120 


SOCIOLOGY OF LAW 


collaboration, in others to a law of domination (see below, 
Chapter II).—In brief, Durkheim was wrong in identifying, 
on the one hand, repressive law, law sanctioned by uncondi¬ 
tional constraint and law of domination, as opposed to resti- 
tutive law, on the other hand, law sanctioned by conditional 
restraints and law of collaboration. 

In reality, where Durkheim sees identity, there are multiple 
combinations: law of collaboration, for example, may be re¬ 
pressive and sanctioned by unconditional constraints; law of 
domination can be sanctioned by restitutive sanctions and 
conditional constraints (internal law of business-concerns, 
trusts, and factories today). 

The different forms of sociality are symbolized by law, 
only if they are active, if they have a common task to 
accomplish. The different socialities between friends, be¬ 
tween lovers, between followers of a doctrine, between peo¬ 
ple speaking the same language, engender neither jural 
regulation nor organization. To establish the kinds of law 
through the forms of sociality, we must therefore, without 
neglecting the others, extract those forms which might be 
symbolized by law. 

To conclude our criticism, let us note that Durkheim, 
who elsewhere insisted strongly on the role of the multiple 
sub-groups in social life, concerned himself very little in 
his sociology of law with the fundamental problem of the 
jural typology of particular groups, e.g. the specific nature 
of domestic law, trade union and association law, State law, 
church law, etc. Only in archaic society did he point out 
the conflict between the mystico-kinship group of the clan 
and the local group, a point later developed by his disciple 
Davy (Davy and Mornet, Des Clans aux Empires , 1923). 
The jural typology of inclusive societies absorbed all Durk- 
heirn’s attention. Thus, in considering the evolved society, 
he did not analyse the problem of the opposition between 
the legal order of society and the legal order of the State 
(on which certain forerunners of the sociology of law so 
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strongly insisted), and, in general, he omitted the problem 
of jural pluralism. This fact is the more striking in view 
his pronounced interest in the new flowering of the trade 
union and corporative movement, which he took into ac 
count in his ethics, devoting a special posthumous study to 
professional morals {Revue Metd physique, 1930). This omis¬ 
sion may be attributed to several reasons. In the first 
place the predominance of genetic sociology of law naturally 
concentrates Durkheim’s attention on inclusive society rather 
than on sub-groups. But the truth is that opposite develop¬ 
ments can occur within sub-groups: organic solidarity and 
the law corresponding to it can prevail in local groups, and 
at the same time mechanical solidarity and its corresponding 
law can prevail in economic activity groups (18th and 19th 
centuries). What is more, this contradictory movement can 
occur in groups of the same type. Among economic activity 
groups at the end of the 19th and the beginning of the 20th 
century, we saw the development of trade unionism, cooper¬ 
atives, social insurance, etc., bring about reinforcement of 
organic super-contractual solidarity and statutaiy law, while 
the development of large-scale industry and the growth of 
unemployment brought about a simultaneous reinforcement 
of mechanical solidarity. Durkheim was inclined to pass 
over these diversities too rapidly, in order to bring out the 
tendencies of the all-inclusive society which however, can¬ 
not be determined without taking into consideration the 
equilibrium of the frequently opposing developments of the 
particular groups which constitute a society. 

In the second place, Durkheim tended toward a certain 
social and legal monism: he arranged his sub-groups in a 
stable hierarchy, the professional groups always subordinate 
to the State, which also held primacy over international so¬ 
ciety. This view, so contrary to sociological relativism, was 
bound up with his conception of a unique collective con¬ 
sciousness, replacing the plurality o r t conflcting collective 
consciousnesses which we find in the life of society as a 
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whole and even within each special group. From this fol¬ 
lows his interpretation of religion and collective law— 
principles of social unity—in archaic society as the sources 
of magic and of individual law, which are only succedaneous 
for them. From this likewise follows his conception, with 
regard to evolved societies, of the constant development of 
the State and the Contract, and his failure to envisage the 
possibility of their common decadence in favor of legal 
institutions of other types. 

The final reason for the indicated difficulties in Durk- 
heim’s sociology of law: this is the predominance of genetic 
questions, the concentration on organized constraints, and 
the hidden tendency towards a social and legal monism, re¬ 
sides certainly in his irresolution with regard to the spiritual 
content of jural experience. The ideals of Justice he some¬ 
times regards as simple projections and products of the col¬ 
lective subjectivity, sometimes as contents sui generis, grasped 
only by it and resisting it. The two conceptions he unites, by 
raising the collective consciousness to the rank of a meta¬ 
physical spirit. 1 Durkheim clearly saw the necessity, in the 
sociology of law, of a synthesis between idealism and real¬ 
ism, or rather of an "idealist-realist” foundation. But while 
he never abandoned the idea of substituting the sociology 
of law for the philosophy of law and the systematico-norma- 
tivc study of jural patterns, he never arrived at the desired 
synthesis. In his concrete studies on sociology of law, his 
realism dissolved his idealism, threatening to lead him back 
to the conception of law as a simple epiphenomenon, a 
subjective projection: hence the predominance of genetic 
research. In his general conceptions, on the contrary, his 
latent metaphysical "hyper-spiritualism” led him toward the 
juridisation and moralisation of all social reality. 

II. Dnguit, Levy, and Hauriou. 

The three other French founders of the sociology of law, 

1 See my criticism in Essais de Sociologie, 1938. The analogy with Cooley’s con¬ 
ceptions was indicated in the Introduction, sect. III). 
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Leon Duguit (d. 1928), Emmanuel Levy, and Maurice 
Hauriou (d. 1930), came to this science not from sociolog.- 
but from jurisprudence. While the first two can be regarded 
as disciples of Durkheim, the last considered himself rather 
his adversary. It is Hauriou, however, who continued to seek 
a synthesis between idealism and realism as a basis for the 
sociology of law. Duguit, on the contrary, claimed to be ex¬ 
clusively "realistic and even naturalistic” in his orientation, 
while Levy inclined toward an excessive idealistic subjectiv¬ 
ism. As for their treatment of concrete problems, they concen¬ 
trated attention on the jural typology of particular groupings, 
a study which Durkheim had somewhat neglected; further 
they complemented this research by the study of the trans¬ 
formations of the present legal system, that is.they applied 
their differential and genetic research to the legal type of 
the present-day inclusive society. On the other hand, they 
insisted on the role of spontaneous and dynamic law, as the 
basis of the social reality of law. In all three, however, 
what was lacking' was the study of the problems of micro¬ 
sociology of law, as well as the differentiation between the 
three fundamental aspects of legal sociology; in this, from 
the methodical point of view, they were inferior to Durk¬ 
heim, although superior to him in grasping the complexity 
of present-day reality of living law. 

A.)—Leon Duguit concerned himself less with the study 
of the sociology of law proper than with its utilization in 
jurisprudence—that is, the technical art of systematization 
of law actually in force, particularly constitutional law (c . 
his Traite de Droit Comtitutionnel, first edition, 1908, 
second edition 1920-27, in five volumes). At the same tune, 
he spoke incessantly of "a sociological theory of law. is 
could only compromise the sociology of law, which has a 
totally different aim from the philosophy of law and can 
by no means claim to replace it. In order to bring out the 
contribution of Duguit in the development of our discipline, 
we must eliminate that part of his work which is related to 
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a new dogmatization of law. Among the works of Duguit 
most directly touching the problems of the sociology of law, 
L’Etat (1901-1903) is devoted predominantly to general 
questions. His Le Droit Social, le Droit Individuel et les 
'Fransformations de LEtat, 1 1911; Les Transformations gen¬ 
erates da Droit Prive depais le Code de Napoleon, 1912; 
Les Transformations da Droit Pablic, 1921; Soaverainete 
et Liberie, 1922, arc concerned mostly with the legal typol¬ 
ogy of present-day society and the regularities of its 
development. 

Like Durkheim, Duguit associates all law with de facto 
solidarity, that is, sociality. But instead of distinguishing 
the different types of law through a classification of the 
forms of solidarity, Duguit, having found that, in civilised 
society, which alone interests him, there can be only organic 
solidarity, concentrates all his attention on the relation be¬ 
tween the law engendered by this solidarity (which he calls 
"objective law") and the State. By identifying solidarity 
and real collective units--groups (microsociology and ma¬ 
crosociology), and by citing the nation and international 
society, in their opposition to the State, as incarnations of 
solidarity, Duguit utilizes the bond between law and social¬ 
ity to liberate positive law of all dependence on the State. 
To consider law as a function of solidarity means, for him, 
to oppose extra-statist society and its jural order (objective 
law) to the State, which expresses not a solidarity but a 
relationship of pure force between the governing and the 
governed. Thus, on the one hand, the problems of micro¬ 
sociology of law are identified with those relating to the 
legal typology of groups, and on the other hand, the State 
is excluded from the number of real groups, and is regarded 
as a fiction masking a relationship of mechanical forces. 

The "objective law" emanating from the solidarity which 
exclusively governs the social milieu opposed to the State, 
is independent of the expression of any will; it is pre- 

1 See also the Knultsh translation, Lazv and the Modern State, New York, 1919. 
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existent to the will, since the will can do no more than ac¬ 
knowledge it and can produce jural effects only by putting 
itself at the service of the “objective law*’. More than that: 
since all organizations (organized superstructures), like the 
State, are only relations ot force, they stand outside of the 
life of law. They can produce no law, and within them 
there is no jural relationship. The organized superstructures 
represent only an assemblage of individuals "in which the 
stronger individual wills impose themselves on the less 
strong. From this it follows “that no relation exists be¬ 
tween the supposed corporation and its supposed organ. 
The idea of representation is fallacious, since it is based 
on a fallacious idea: the jural structure of the organization.” 
If, however, all organizations and all actions of their sup¬ 
posed agencies are nothing but pure violence, having no 
relation to law and the solidarity from which all law 
emanates, these acts of violence may be legitimate or illegit- 
imale\ this is depending on whether they correspond to or 
contradict the exigencies of the objective law emanating 
from the social solidarity. This conformity or non-conformity 
can be acknowledged only after the action, since no govern¬ 
ment, agent, or organization has the right to act in the name 
of the governed, the represented, the members of the 
organization. 

In Duguit this individualistic anarchism toward all 
organized superstructures of social life, astonishing in a 
thinker who regards himself as a sociologist, flows from a 
negation of all rights (droit subject!f ): “To speak of the 
rights of individuals, of the rights of society, of the rights 
of groups, is to speak of things which do not exist.” From 
the point of view of “subjective” rights, “there is neither 
social law nor individual law.” Objective law, emanating 
from social solidarity “excludes both the notion of a right of 
the collectivity to command the individual, and of a right 
of the individual to impose his personality on the collectiv¬ 
ity and on other individuals.” In this, Duguit is reacting 
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against the individualist interpretations of rights "as the 
a priori superiority of one will over another," "qualities 
inherent in an individual ( dominium ) or collective ( wipe - 
rium) will, giving them the right to command, because 
they are wills." This reaction is certainly sound, but it 
draws him much too far. Instead of demonstrating that 
"rights" are impossible without objective law and cannot 
under any circumstances serve as its basis or source, since 
these result from law (for jural subjects are immanent in 
the objective order of law, as points of imputation), Duguit 
denies the existence of jural subjects and of their legal 
attributions. From this follows the impossibility of recog¬ 
nizing any jural tic, even more any organized superstruc¬ 
ture. Indeed, organization, from the jural point of view, is 
nothing but a linking of differentiated and distributed com¬ 
petencies and offices, that is, an interpenetration of rights, 
granted for the accomplishment of definite functions. In 
denying the existence of "subjective" rights, in order the 
belter to affirm the impossibility of detaching law from social 
reality, Duguit is led to eliminate one of the most important 
sectors from this reality and from the life of law attached 
to it: to wit, the sector of organized superstructures. 

Yet this paradoxical conception, though it leads Duguit 
to a number of contradictions, also has its positive result: it 
impels him to reveal, in its full scope, the role of spon¬ 
taneous and unorganized law, which he wrongly identifies 
with all jural regulation. It is this law which Duguit des¬ 
ignates as objective law, emanating from the social solidarity 
and pre-existent to the expression of any will. Unorganized 
and spontaneous law "is anterior and superior to the State," 
superior not only to the power of the State, but also to the 
State-order and State-institution themselves. The limits and 
the number of functions of the State depend on the varia¬ 
tions of the spontaneous and unorganized law of the in¬ 
clusive society; likewise, the relationships and the hierarchy 
between the various other groups are modified, transformed, 
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and transposed through the movement of this unorganized 
and spontaneous law. "The State (like all other group) 
is subordinated to the law superior to it, which it does nor 
create and which it cannot violate." "There cannot exist r.t 
one and the same time a law arising spontaneously and im¬ 
posing itself because it corresponds to the social solidarity, 
and another law arising from an independent source." “The 
intervention of the legislator is powerless" to modify the 
spontaneous and unorganized law: "all it can do is more or 
less to formulate this pre-existing and mobile law, which 
will always overflow its limits."—Under these conditions 
Duguit, obviously cannot accept the definition of law which 
attaches it to an organized compulsion and more generally 
to a rigid and predetermined constraint. "The notion of law 
is alien to the notion of constraint and existed at a time 
when constraint was impossible, at a time when it was even 
inconceivable." "What constitutes a jural regulation is not 
the existence of a constraint but the social reaction which 
provokes the violation of this regulation," in other words, 
the social guaranty of the real effectiveness of a ruling, and 
this cannot be adeouately expressed in any predetermined 
measure against the delinquent. It is for this reason that 
Duguit justly refuses to take the criterion of constraint as 
a fundamental pivot of h*s sociology of law. 

Before going on to Duguit’s differential and genetic soci- 
ologv of law, the most instructive part of his work, we must 
consider two points. First, how does Duguit interpret the 
structure of the social solidarity in its relations with the 
law? Second, does he solely recognize a spontaneous and 
unorganized common law, emanating from the nation and 
international society, or does he also recognize a particularist 
spontaneous law? 

As to the first point, Duguit had started out by excluding 
from social reality and also from solidarity, everything which 
we cannot observe by our "external s'Aise”; not only aspira¬ 
tions toward values and ideas (the spiritual level and the 
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symbolic level of social reality) are eliminated by his ana¬ 
lysis, but so are all psychic elements, either of collective or 
individual psychology. The solidarity was for him a pure 
''necessity,” "an exterior, physical, and vital necessity,” "an 
equilibrium of physiological needs and of services exchanged 
in consequence.” Moreover, the law arising from this sol¬ 
idarity was only an "indicative” and not a norm; it included 
neither obligation, nor appreciation, nor any element of re¬ 
dress. Under these conditions, it is very difficult, if not im¬ 
possible, to understand how Duguit could oppose to the 
force and violence of the governings, solidarity as well as 
the objective law emanating from it. Thus, toward the end 
of his career, Duguit was forced, when he spoke of solida¬ 
rity and law, to take into account the psychological element 
and aspirations toward justice. "What makes law is the 
belied, profoundly penetrating the masses of men at a given 
epoch and in a given country, that a certain regulation is 
imperative, that is to say, just in accordance with the senti¬ 
ment of justice prevalent at that moment.” "Law, in one 
word, is above all a psychological creation of society, deter¬ 
mined by its material, intellectual, and moral needs.” But if 
Duguit concludes by admitting the psychic basis of solidarity 
and law and even the intervention of beliefs in justice, he 
persists throughout all his works in denying the existence of 
any collective mind and in recognizing the reality only of 
the individual consciousness. This individualistic and nom¬ 
inalistic intransigence toward the psychological in a 
scholar who insists with so much vigor "on the primary and 
irreducible fact of society,” who brilliantly combats all as¬ 
pects of indiviualism, and who went so far as to deny the 
existence of rights, might seem incomprehensible. 

It can be explained, on the one hand, by his sensualism, 
which led him to the idea of a closed consciousness, shut 
up within itself, and drove him to consider the collective 
mind, if it did exist, as entirely transcendent, isolated from in¬ 
dividual consciousness and turned in upon itself. Indeed, 
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every possibility of an immanent collective mind, presup¬ 
posing the interpenetration of awakening individual co >- 
sciousnesses is excluded by his premises. On the other hand, 
he introduced in his theory an unconfessed ideal, which 
incessantly substitutes in his thought for real solidarity, ideal 
solidarity consisting in the vision of a "perfect society" as 
"a vast cooperative workshop," based on an equalitarian 
and anti-hierarchical mutualism. And this ideal does not 
admit any domination of the totality over the individual, 
any type of hierarchical totalitarianism, which seemed to 
him the inevitable consequence of recognizing a collective 
mind. "If there arc only individual consciousnesses and 
wills," wrote Duguit characteristically, "we do not see how 
some could be superior and other inferior." The paradox of 
Duguit's nominalistic individualism, which has assuredly 
played a role in his negation of the legal reality of organ¬ 
ized superstructure, is thus explained by the fact that in 
this way alone could his sensualism ward off the authorita¬ 
rian totalitarianism which profoundly repelled him. 

Duguit has sometimes been reproached with harboring the 
naive conception of a pre-established harmony in the social 
milieu, governed bv a solidarity, engendering a common 
objective law, and thus excluding all antinomy and all con- 
fl'ct between groups (for example the struggle between 
classes and professions). In this form the reproach is cer¬ 
tainly not justified, for Duguit recognized narrow circles, 
each giving rise to its own "objective law; and this implies 
the possibility of conflict between equivalent frameworks of 
law and opens the path to a certain pluralism. Thus within 
the solidarity which constitutes a nation, there are narrow¬ 
er solidarities" such as the union of the different branches 
of industry joined by collective conventions of labor, trade 
unions, cooperatives, public services, etc.; and the autono¬ 
mous frameworks of objective law which they engender may 
be called equivalent. Duguit, howevey, envisages only "con¬ 
centric circles of solidarity," and this permits him without 
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difficulty to establish a stable hierarchy, such as is impossible 
for circles of the same magnitude, distinguished not quanti¬ 
tatively but by a difference in their functions (e.g. political 
group, economic group, religious group; or within economic 
society, a group of producers or consumers, or groups made 
up of different professions, etc.). In this respect a certain 
tendency toward monist "harmonism" cannot be denied in 
Duguit, and this strongly debases his jural typology of 
groups, already rendered confused by the absence of all 
microsociological analysis and by the negation of the reality 
of organized superstructure. 

The legal typology of present-day all-inclusive society, 
as elaborated by Duguit, proposes to describe the trans¬ 
formations of the system of law in the second half of the 
19th and in the 20th century. These transformations, ac¬ 
cording to the author, tend to show the decadence of State 
sovereignty in the domain of public law and, at the same 
time, of the autonomy of will in the domain of private law. 
These tendencies are particularly manifested in the progres¬ 
sive limitation of the role of the statute and of the contract. 

The "Roman, Royal, Jacobin, Napoleonic, collectivist 
form" of State, associated with the principle of sovereignty, 
"which is only another name for the subjective right of the 
State to command," "is dying out," to be replaced by "func¬ 
tional federalism of decentralized public services," admin¬ 
istering themselves under the control of the governings. 
Professional unions tend to be integrated in this cooperative 
federation of public services which will be the regime of 
tomorrow. This concretely realizes the substitution of the 
"government of men by the administration of things," fore¬ 
seen by so many thinkers; this substitution, as Durkheim 
already indicated, occurs at the same time as the scope of 
State functions increases. On the other hand, the "statute" 
as the predominant fashion of acknowledging the spontane¬ 
ous and unorganized law, is strongly limited by other pro¬ 
cedures of acknowledgment, equivalent to it, such as collec- 
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tive labor bargains, codes of various associations, special 
standards of various public services, etc. 

The autonomy of the will is at the same time curtailed 
in numerous aspects: present-day law often protects social 
aims having no relation to an individual or collective sub¬ 
ject (Rockefeller, Carnegie, Goncourt Foundations, phil¬ 
anthropic and municipal hospitals); “objective responsi¬ 
bility,” not for a tort but for the risk imposed on workers 
by their labor, replaces subjective responsibility; property 
is no longer a "jus utench et abu tench," but a “social func¬ 
tion,” limited by an obligation to employ the ownership 
productsely. This social function is often directed toward 
objective ends, in which case the property docs no longer be¬ 
long to a property subject. Most conspicuous,-however, is 
the limitation of the contractual relation as a free accord be¬ 
tween individual wills. A whole series of highly important 
obligations and relationships have arisen independently of 
such agreements between equivalent wills. The transactions, 
which are still called “contracts,” such as transportations 
contracts, contracts for gas, electricity, shipping, labor, public 
concessions represent only unilateral adhesion to jural orders 
established in advance, without any will on the part of the 
supposed “contracting party.” The contracting party merely 
accepts a jural order imposed on him and which he cannot 
modify; he merely accepts integration into an already con¬ 
stituted group. 

Thus, in our epoch, thanks to the parallel decadence “of 
the imperialist conception of public law, ’ and the individ¬ 
ualistic conception of private law,” there arises a legal 
system which is realistic, socialistic and objectivistic, and 
which is itself “the product of a day in history. Even 
before the edifice is completed, the ^attentive observer will 
perceive the first signs of its destruction and the first ele¬ 
ments of a new system.” Is the system which is today being 
constituted “progress or retrogression^ We do not know. 
In social science, there is little meaning in such questions. 
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In attempting a critical appreciation of Duguit’s sociology 
of law, let us, at the outset, note that a certain contradiction 
between its systematic part and its typological and genetic 
part seems obvious. On the one hand, indeed, Duguit states 
that State sovereignty never existed, on the other hand that 
it is in the process of disappearing in our epoch; in one place 
he says that the autonomy of the will was always a meta¬ 
physical fiction, in another he describes how it is being 
progressively limited by other means of establishing jural 
ties. 

There is no doubt that the general tendency of Duguit’s 
research is too dogmatic, too little impregnated with the 
principle of relativity. On the other hand, his genetic 
descriptions are obviously not free from a certain precon¬ 
ceived bias, a desire to prove that the present evolution of law 
confirms in all points of view his theoretical premises, his 
sensualist realism, the absence of rights and of jural subjects 
in the reality of law, etc. Other qualitative types of legal 
systems are thus presented as errors and aberrations, and the 
present type as the incarnation of truth, which conforms to 
Duguit’s unconfessed ideal of a federalist and equalitarian 
mutualism. These deviations in Duguit’s analyses and 
descriptions, contrary to his own methodological precepts, 
have certainlv done great harm to his research, often pre¬ 
venting him from grasping the true sense of transformations 
and from describing them impartially. But to do Duguit 
justice, it must be said that sometimes the dogmatism and 
absolutism of his systematic conceptions are more apparent 
than real. For example, when Duguit says that the sover¬ 
eignty of the State is always subjected to a law superior to 
and independent of the State, we might think that he was 
opposing to the dogma of the absolute sovereignty of the 
State, another dogma which takes no better account of the 
reality of facts, as his own. Yet if we distinguish between 
jural sovereignty (primacy of one framework of law over 
another) and political sovereignty (a State monopoly on 
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unconditional constraint), as Duguit implicitly does, we are 
immediately aware that most important variations can in¬ 
tervene in the relationship between the State and the Law 
When spontaneous and unorganized law, to which belong* 
jural sovereignty, attributes particularly broad competencies 
to the State (especially that of being the sole agency for 
formally acknowledging law), the State plays a considerable 
role in jural life; and the combination of this role and of its 
political sovereignty leads to the wrong idea of absolute 
sovereignty. On the contrary, when the variations of spon¬ 
taneous and unorganized law of the inclusive society give to 
groups other than the State competence to acknowledge com¬ 
mon law, the role of the State in jural life diminishes, and we 
then speak of the "decadence of its sovereignty." This, 
however, in no way affects its monopoly of unconditional 
constraint (political sovereignty), which it retains within 
the limits of its competence. Such examples might be mul¬ 
tiplied. 

We should pause to consider one point of Duguit’s think¬ 
ing which inspires more fundamental reservations. This is 
his negation of rights and of the jural reality of organized 
superstructures, and his consequent identification of the 
three following oppositions which in reality cross each other 
and do not correspond: organized and unorganized law, 
rights and objective law, individual and social law. Instead 
of bringing our author closer to social reality, this identi¬ 
fication constantly removes him from it. In order to main¬ 
tain contact, he finds himself obliged to recognize "con¬ 
structive rules of law" fixed by formal methods of acknowl¬ 
edgment, as opposed to "normative rules of law. This 
brings organizations back into jural life, for these pro¬ 
cedures of acknowledgment are eminently associated with 
organizations. Moreover, he directly re-introduces organized 
law in speaking of the autonomous codes of organized 
groups and in attributing a prominent place in his typological 
and genetic sociology of law to "the Cooperation of public 
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services," whose body is obviously rested on organized law. 
Organizations excluded from the law as pure mechanisms 
of violence, thus find themselves reintegrated in the jural 
sphere. And with the organizations reappear rights of which 
the organizations are the crystallized inter-penetrations; this 
takes place in Duguit under the form of recognizing 
"subjective jural situations." Nor is this concept distin¬ 
guished from the habitual concept of "subjective rights," 
except by their greater dispersion and the absence of any 
tie between them. In reality, since rights of subjects are no 
more than attributions and competencies distributed bv 
objective law, they vary according to its variations; the 
more the objective law becomes organized, the more appear 
rights multiplied and interlocked. On the other hand, the 
more social law prevails over individual law, the mo~ 
social rights of subjects prevail over individual rights of 
subjects. 

Duguit*s merit lies more in pointing out the existence 
of certain problems which have escaped Durkheim (spontan¬ 
eous and unorganized law, law and the State) than in 
having solved them. Basically he continued, and applied to 
his time, the researches of the doctrinaires who pointed out 
the existence of a jural framework of society opposed to 
the State (particularly the "historical school of jurists” and 
Proudhon). Duguit*s contribution to the sociology of law 
lies rather in his struggle against certain consecrated dogmas, 
and in his description of the recent transformation of law 
than in a methodical study of the problems. 

B) If Duguit sought to turn the sociological synthesis 
of Durkheim toward a radical naturalistic realism, going 
as far as sensualism, Emm dim el Lev y. on the contrary, tried 
to give it an exclusively subjectivist and idealist orientation. 
His books, JJ A If inflation da Droit Collectif (1903), and 
Les Fondewaits de Droit (1929), present a sociology of 
law based solely on "collective beliefs.*’ Not all Levy’s 
work belongs to the sociology of law. His systematic con- 
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siderations underlining the mystical, alogicai, supra-intellec- 
tual element in collective jural beliefs ("limited, however, 
by measures" springing from reason) are bound up with 
a description of immediate jural experience, approached 
only via the philosophy of law. On the other hand, Levy 
pursues the practical aim of developing "a socialist vision 
of law," of finding the spirit of a future law in conformity 
with his convictions. These two aspects of his thought will 
not be touched upon here 1 as they are no part of his con¬ 
tribution to the sociology of law proper. 

The effort of E. Levy bears almost exclusively on the 
problems of the genesis of law, applied to the present time. 
He describes recent transformations of law through varia¬ 
tions of collective beliefs. In other words, he analyses the 
present evolution of the collective psychology of law. 
Touching neither the problems of microsociology of law 
nor of the jural typology of groups, Levy, insofar as he 
attempts a systematic sociology of law, limits himself to 
bringing out most vigorously the preponderant role of 
spontaneous, unorganized law, of which crystallized, rigid, 
organized law, always laggard, is no more than a reflection. 
This spontaneous law presents itself to Levy, on the one 
hand, exclusively in the form of "collective law," on the 
other, as a phenomenon of consciousness, "our nature, our 
absolute." This is a collective consciousness, to be sure, 
penetrating individual consciousness and realizing itself 
through "contacts” (we would say through inter-penetra¬ 
tions of consciousnesses), free currents of the collective mind. 
Other strata of social reality (morphological basis, varied 
external behaviors, symbols, values, and ideals) are given 
no consideration. 

Levy’s total "dematerialization of law," understood as 
the reduction of all jural life to beliefs alone, takes the 
form of an interpretation of all legal institutions under 

1 See concerning the whole doctrine of E. Levy, vp Experience Juruiique et la 

Philosophic Pluralxste du Droit, 1936, pp. 170-200. 
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the aspects of 'confidence,” "good faith,” "expectation. 
Property, responsibility, contract, law of property and law 
of transaction, constitutional law, civil law, and penal law, 
thus all have the same purely psychological foundation. 
Property is only a possession of good faith; responsibility 
arises from confidence abused; contracts, whether individual 
or collective, are based on the confidence of the parties, 
reflecting the collective confidence in the validity of the 
contract; public power also is only the result of the same 
collective confidence. Levy goes even further: confidence, 
good faith and the expectation arising from them, are re¬ 
duced to credences. The psychology of "measured collective 
beliefs" revolves itself, according to the author, entirely 
into "the horizon of credences”—the foundation of the 
unity of all the legal institutions which are in this way 
exclusively ieduced to the law of transactions. Thus all 
jural relationships were dissolved into relations between 
persons sharing credences, essentially delimitative and nega¬ 
tive relations presupposing isolated and opposed subjects! 
Failing to envisage the problem of the forms of sociality, 
Levy ends by reducing all forms of sociality to "relations 
with others (filter ego)," to relations of interdependence 
and convergence, ignoring partial interpenetrations and 
fusions and thus coming back to traditional individualistic 
conceptions. 

His description of the present transformations of law suf¬ 
fers considerably from this double narrowness of view¬ 
point: from his reduction of all the social reality of law, 
of all society in general, to collective psychology alone, and 
his limitation of this psychology to a psychology of credence, 
a notion emanating from interindividual and intergroupal 
(intermental) psychology rather than from collective psy¬ 
chology in. the true sense. The present transformations of 
law tend to replace the personal obligation of the debtor 
by the obligation of his property, and the right of property 
by the right of values, independent of all possession. "First 
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the man was seized; then his property, then his possessions, 
then goods to which he has only rights of credence, finally 
only values." "The domain of values is that of influences," 
and the right on values rests on essentially unstable law, 
the flux and reflux of the collective confidence in this or 
that factory, enterprise or industry, this or that national 
economy, this or that class, incessantly upsetting all rights 
and creating and destroying acquired riches and social situa¬ 
tions. 

The jural regime of values profoundly modifies the 
meaning of the contract and the structure of the State which 
evolve together. It likewise transforms responsibility, by 
everywhere reinforcing the collective character of these in¬ 
situations. Thus the individual contract is entirely identified, 
with collective bargains. "The contract does not concern 
only the relations between contracting parties, it influences 
all like values, merchandise, titles; the principle that jural 
acts do not concern third parties is dead; there is no longer 
any jural limit." "The collective bargains which engender 
credences of labor (considered as a value) on capital do not 
form an institution apart"; when the collective bargain made 
by the trade-union "projects it ray directly on all, members 
and non-members, present and future," it only realizes the 
general tendencies of the evolution of the contract "under 
the legal regime of values.’ Responsibility, under the same 
regime, becomes essentially a collective insurance against 
professional or other risk; now it is only "an evaluation 
of the risk." Finally, "the State, which has a well-defined 
existence in a society based on individual property, where 
its violence limits and unifies isolated right, participates 
(today) in the instability of values and resolves itself into 
collective acts of credence. "It is not possible to constrain 
values." "The State goes forward to the extent that cre¬ 
dence, belief, hope, and assurance, which time makes and 
unmakes, apply to the future." The development of eco¬ 
nomic groupings, in turn, disperses the State, which at the 
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same time, is attacked in its traditional forms by the inter¬ 
national organiations with which it is identified. "Thus the 
State develops until it destroys itself. We might say that 
it is everywhere." The State becomes "every social contact 
which causes and protects the law." But under a regime 
of values, the contract possesses the same characteristics. 
Hence, at present, "there is a unity of the State and the 
contract; the contractual State of capital and of labor mobi¬ 
lizes the territorial State and, like it, envelops us." From 
this point of view, Levy protests against those who speak 
of a decadence of the contract and the State. They merely 
assume new forms as they become mutually identified and 
fuse directly with the collective acts of credence which 
triumph universally. 

Levy has incontestably given us an extremely subtle 
description of the transformations of property and of re¬ 
sponsibility in modern capitalist society, moving toward a 
law based on unstable values, influenced by and dependent 
on collective confidence and insurance against the risk aris¬ 
ing from this instability. The "sphere of credence" and his 
limitation to collective (or rather inter-mental) psychology, 
however, have proven themselves far too narrow frames 
for an objective description of the modern evolution of law 
in all its complexity. Credences correspond only to a par¬ 
ticular form of sociality—"relations with others {alter ego}" 
based on delimitation and equation—and cannot serve as a 
principle for explaining the different types of law secreted 
by the groups, which rest on the multiple forms of sociality 
by interpenetration and partial fusion in the We: State law, 
autonomous group law, law of collective bargaining, etc. 
The identification of the individual contract with the collec¬ 
tive bargains, and of both with the State, contradicts the 
most obvious jural and sociological realities. It creates an 
artificial harmonious unity in a sphere where are actually 
manifested the sharpest antinomies, conflicts, and struggles. 
At the same time it fails to resolve any concrete problem 
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(e.g. of the reciprocal validity of the individual contract 
and the collective bargain, of the free trade unions or cor¬ 
porations integrated into the State as its oigans, etc.). Levy’s 
exaggeration of Durkheim’s and Saint-Simon’s thesis of the 
transformation of the State into an agency which admin¬ 
isters only without governing, going so far as to identify it 
with all social contacts which engender law, reveals his 
monist and unitarist tendencies. Finally, his concentration 
on collective psychology alone, or rather on inter-mental 
psychology, eliminating all the conflicts bcwteen the different 
levels of depth of social and jural reality (in particular, 
between organized superstructures and spontaneous infra¬ 
structures) leads him to ignore the complex and varied 
equilibria between the principles of domination ;uid of col¬ 
laboration. All this confuses his notion of "collective law” 
and his description of the jural transformations moving 
toward the triumph of this kind of law. The incertitude and 
imprecisions are increased by the absence of any micro- 
sociological analysis, which would reveal with in the spon¬ 
taneous collectivity itself a struggle between mass, com¬ 
munity, and communion (see below, Chapter II). 

C) In opposition to the sensualist realism of Duguit 
and the subjectivist idealism of I e\y, Maurice Hannon 
sought, like Durkheim, to achieve an "idealist-realist" basis 
for his sociology of law'. Unlike Durkheim, however, he 
resolutely affirmed the irreducibility of the level of values 
and ideas intervening in social life, with regard to the 
collective mind which grasps them but to which, affirming 
themselves as objectives, they resist. "It seems to me most 
important,” he wrote, "for social science to break with 
philosophical subjectivism and to rest on objective idealism, 
even if this would involve going back to Platonic idealism.” 
These ideas and values, however, cannot be found by con¬ 
struction or demonstration, for they are particularized and 
incorporated in the facts which surround us. Only a broad¬ 
ened immediate experience enables us to grasp them. At the 
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same time, the spiritual element of social life is not stable 
and immutable, but moving within Bergson’s “creative dura¬ 
tion.” This element, penetrating and spiritualizing all other 
dimensions of social life, gives the latter an accent of quali¬ 
tative dynamism linked with creative duration. By applying 
these principles, combined with that of the essentially anti¬ 
nomic and pluralistic character of the social reality whose 
life consists of equilibria essentially mobile, unstable, and 
constantly upset (influence of Proudhon), Hauriou was 
able fundamentally to reconcile the sociology of law and 
the philosophy of law, without confusing the two. The 
point of junction between them is, according to him, the 
institution, and it is to this that Hauriou consecrated his 
principle efforts. From the philosophical point of view, it 
is in the institution that we must seek the objective jural 
values and ideas, in particular the multiple manifestations 
of the ideas of justice and order, constituting the ideal ele¬ 
ment of all law. From the sociological point of view, it is 
in the institution that an unstable equilibrium is reached 
between behaviors and between forces, and it is there that 
we observe the interpenetrations and convergences of con¬ 
sciousnesses in the service of ideas. It is in the institution 
that occurs "the transformation of the situation of fact into 
a jural situation;” that the reality of law becomes differen¬ 
tiated into several levels of depth; that in several steps, “the 
drama of the personification of social groups” proceeds; 
that the order of social law and the order of individual law 
are opposed, through the opposition between the “com¬ 
munion-institution” ("group-institution”) and the “relation- 
with-others” institution (“tiling-institution”). Finally, from 
the point of view of jurisprudence, it is in the institution 
and the relations between institutions that the problem of 
the sources of positive law is resolved, the problem of pri¬ 
mary or material sources, as well as of formal or secondary 
sources (procedures of acknowledgment). 

Hauriou’s sociology of law concentrating on an analysis 
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of the levels of depth and the equilibria constituting the 
“institution,” that is, the social reality of law, is directed, 
on the one hand, toward systematical problems (conflicts 
and compromises between spontaneous dynamic law and 
organized, more rigid law, legal order of society, and legal 
order of the State), on the other hand, toward the problems 
relating to the jural typology of groups, the latter, unfor¬ 
tunately, not distinguished from the microsociology of law. 
Among Haunou’s numerous works, those most directly re¬ 
lating to the sociology of law arc his Science Sociale tradi¬ 
tion die (1896), VInstitution el le Droit Statu/aire (1906), 
Principes de Droit Public (1st ed., 1910, 2nd modified ed., 
1916), La Souverainete Nationale (1912), La Theorie 
de P Institution et de la Pond at ion (1925, in Cabiers de la 
Nouvelle journee ). His Precis de Droit Adniniistralif 
(numerous editions) and his Precis de Droit Conslilulionnel 
(1st ed., 1923, 2nd ed. 1928) have, on the contrary, a more 
technical character. Moreover his works after 1916 renounce 
the sociological relativism and, in direct contradiction to the 
most valuable contributions of his thought, mark a return 
to Thomist conceptions (stable hierarchy between the 
groups, a priori predominance of the State, the idea of the 
“personal founder” of the institution). Since we are con¬ 
cerned exclusively with sociology of law, we may properly 
ignore the dogmatic retrogressions of his later career. 

C The institution, “this jural idea of a task or enterprise 
which realizes itself and endures in a social structure, 
represents in its proper sense the purely spontaneous, dy¬ 
namic and concrete element of all law; it is the profound- 
est and least crystallized level of the social reality of law, 
opposed to all intellectual schematism, to any conceptual 
crust, just as “the idea of the task (dynamic values) is 
opposed to the “aim,” which expresses but incompletely it, 
and just as the “urge” ( elan ) is opposed to the finality. 

1 See the detailed study of the evolution of Har^lou’s thought in my Idle du 
Droit Soctal, 1932, p. 647-710. 
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The institution—this ever-renewed outpouring of spontane¬ 
ous law — represents the "qualitative duration , the continu¬ 
ity, in brief, the real in the life of law," its true * onto¬ 
logical” element. It is by digging d own to this depth of 
reality that we find "an authority which neither appears 
personified,” nor formulated. It is no longer either will, 
organization, constraint, or rule, but the institution itself 
more objective than all rules,” even the most flexible—a 
spontaneous social guaranty of all jural ties. The more 
superficial levels of the social life of law, not having the 
same density of reality, the same degree of existence, are 
superimposed on the institution, which is their nourishing 
and life-giving root, their primary source. These levels are 
die following: 1) the most superficial layer is that of rigid 
legal rules, fixed in advance by technical procedures of 
acknowledgment (such as statutes, codes, custom, judicial 
precedents, collective bargains, etc.); 2) next come the 
moie flexible rules established ad hoc for concrete cases 
(rules established by ’juridical police” or discretion and 
disciplinary law) ; 5) finally comes the institution itself mani¬ 
festing the fact that ’all law cannot be reduced to the rules 
of law, which would remain chimerical if they were not 
rested on the impersonal and spontaneous authority of the 
institution, materializing ideas and values in facts,” par- 
ticulaily the ideas of Justice and social Peace.” 

Hauiiou contrasts two types of institutions: "group-insti¬ 
tutions” social bodies, and "thing-institutions”—"relations 
with others. In this distinction he touches on the problem 
of forms of sociality as the cradles of different kinds of law, 
but since he does not distinguish between the microsociology 
and macrosociology of law, he immediately abandons the 
question to identify it with that of ’’the internal and exter¬ 
nal jural life” of real collective units. The group-institution 
is a phenomenon of the interpenetration of individual 
consciousnesses, haunted by a common idea and thinking 
(more precisely grasping) one another.” This partial fusion 
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of consciousnesses is qualified by Hauriou as the communion, 
a term to which he gives a threefold sense; it designates: 
a particularly intense collective mind; a form of sociality 
realized in the "We”; the necessity of participating in a 
spiritual element to arrive at this result. It is "the mani¬ 
festations of communion among its members, interiorized 
in the framework of the idea of the task,” which make the 
institution a whole irreducible to the sum of its members, 
which is capable of binding them by law without their in¬ 
dividual consent and thus engendering an order of "social 
law" or "institutional law” in the strict sense of the term. At 
the same time, the internal equilibrium of behaviors and 
forces, put at the service of the communion in the "idea,” 
gives birth to a "social power,” which is only an objective 
function of the group as an "irreducible whole,” presuppos¬ 
ing in itself neither organization nor personification of the 
group, since it is preexistent to them. Often a group-insti¬ 
tution is concealed beneath a contractual form. Such is the 
case of "contracts of adhesion,” among others: labor con¬ 
tracts as well as collective bargains. In the latter case, the 
contracting parties (unions of workers or employers) are 
only agencies of the group-institution, their agreement be¬ 
ing only a form of acknowledging the order of the pre¬ 
existing social law. In the former case the worker merely 
integrates himself within a pre-existing factory body and is 
subjected to its legal order. 

The group-institution, to enjoy jural existence and to en¬ 
gender its autonomous framework of social law, does not 
have to be recognized in its exterior action as a "juridical 
person.” Thus, a circle of producers or consumers, an in¬ 
dustry, a factory, a family are group-institutions not less 
than trade-unions, trusts, stock companies, churches, States, 
etc. More than that, even when regarded as illicit and 
persecuted by the State, the group-institutions remain jural 
realities, for their interior life is independent of outside 
recognition. The conflicts between the autonomous orders 
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of social law arise, then, from all sides, and there follows 
an intense social and jural pluralism. Thus Hauriou, in 
direct opposition to Duguit, proclaims the fundamental 
reality of groups as subjects of law, and seeks a sociological 
explanation for the phenomenon of the juridicial personifi¬ 
cation of wholes.” Here he again has recourse to his soci¬ 
ology of leu Is of depth, distinguishing four superimposed 
acts of the "drama of the personification of the group.” 
corresponding to (our profoundly levels of the same. The 
deepest layer of the group is the spontaneous “foundational 
lomuumaM, ’ underlying all organization and personification 
as "an objective individuality.” Next above is the organi- 
.aPon emanating from it, representing the social power, 
whose competencies it distributes. 'This is the act of “in¬ 
corporation”; when the drama of personification stops here, 
{he organized superst nice ire becomes an association of 
domination, insufficiently rooted in the "foundational com¬ 
munion” and transcending it. Thirdly comes the “interiori- 
/.ahon” of the "incorporation” through its penetration by 
the underlying ’‘communion”; this implies the triumph of 
democratic collaboration within the organisation and trans¬ 
forms the organized superstructure into a “collective moral 
person” enjoying the free adhesion of its members. This 
"moral person of the group” functions only for its internal 
use, as the subject of an order of law which it engenders. 
Finally, last act of the drama of the personification of the 
group, is the attribution to the group of a "juridical person¬ 
ality” for external use. Here the group presents itself “as 
a simple unit” subject to “relations with others.” This is 
the most superficial level of the jural reality of the group, 
its outer crust. “It is like a stage set in a theatre: the per¬ 
spective is calculated to be seen by the audience, that is, 
from outside. Hut as soon as one enters the wings, i.e., the 
inside, the entire effect is confused.” That is to say that be¬ 
cause we were considering only this most superficial level 
of group reality and wrongly sought to apply it to its inter- 
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nal life, ignoring the sociological basis of the problem, we 
were induced to consider the personality of groups a;, ficti¬ 
tious and even to seek to eliminate this "fiction." Hamiou’s 
legal sociology in depth-levels, continuing and perfecting 
the work of Gierke, restores to groups their jural reality 
and personality, taking as a starting point the spontaneous 
group institution "communion," from which arise the prin¬ 
cipal stages of personification. 

The thing-institution or "jural commerce" (transactions) 
realizes, like all grop-institutions, "objective ideas," par¬ 
ticularly the idea of commutative Justice. But its sociologi¬ 
cal foundation is different. Here we are concerned with "re¬ 
lations with others," outside the group institutions, i.e., re¬ 
lations between groups or individuals remaining essentially 
distinct from one another, reciprocally separated, their tie 
going no further than communication as opposed to com¬ 
munion. Here we have to do more with inter-mental psy¬ 
chology than with a collective mind. A whole does not 
arise from "relations with others" from which no power 
can emanate. These interindividual and iutergroup-relations 
with others, however, spontaneously realize ideas "having 
duration in a social milieu" and, they too, engender their 
own order of law, "the framework of individual law" mani¬ 
fested in contracts, transactions, credits, properties, etc. In¬ 
dividual law is a more superficial gradation of social reality 
of law than social law, for the former presupposes the latter. 
"The layer of group-institutions is the deepest and most 
primitive, it plays the same part as the granite stratum in 
the earth: it is its bony frame, which sustains the more re¬ 
cent layers resulting from alluvial deposits of relations with 
others." Of course, the contrast between objective law and 
rights is not involved here, for they are interwoven with 
individual law and social law. Moreover, the equilibrium 
between these two last orders of law (both simultaneously 
implying objective law and rights) is unstable and "has 
been several times reversed ir/ the history of law. The 
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reversal itself springs from the variations of social law, 
which in this sense retains primacy. Here is an essentially 
relativist and socin'ogical pomt ot view, to v*nich unfortu¬ 
nately Hauriou did not remain fairhful in ms last works. 

Hie energy with which Hauriou insisted on the capacity 
o! each group-ms i noon to eng aider its own framework 
of law, the force with which he presented the problem or 
legal pluralism, inevitably led him to study the jural typo¬ 
logy of patiic ilar groups. Indeed, at the very beginning of 
his career, he had raised the problem of the specificity of 
the types of group, such as territorial institutions (the State), 
institutions of economic activity and religious institutions 
(both non-territorial) and, finally, of institutions such as 
the nation and international society which embrace all 
others. The opposition between organized superstructures 
as ’ incorporations" and ’’moral persons,” the distinction be¬ 
tween public services and "associations of public interest, 
indicated a tendency toward complementary differentiation 
between the corresponding frameworks of law. On the other 
hind, the distinction between "political sovereignty,” be- 
1 on id eg tv> the State and consisting in a "commanding pow¬ 
er," and "jural sovereignty" (sovereignty of law), belong¬ 
ing tv> extra statist society, particularly to the nation, made 
it possible for Hauriou to envisage without prejudice re¬ 
versals in the hierarchy of jural types of groupings. 

This typology of groups, however, was not greatly de¬ 
veloped by Hauriou and represents no perceptible progress. 
This I act is due to a number of c au ses. First, there is the 
total absence of microsociological considerations which, 
within each group, would take into account a plurality of 
forms of sociality combatting and equilibrating one an- 
v-1 !k r in a particular way. Sir.ce the frameworks of law which 
correspond to the type of group are complexes of different 
kinds of law engendered by the forms of sociality, they 
cannot he characterized without taking the forms of sociality 
into consideration. In other words, since the true spontane- 
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ous institutions are not the groups but the microsociologica' f 
elements, Hauriou deprived himself of the possibility of 
fruitfully studying the jural specificity of groups by redu< in<’ 
them to a single form of sociality—the "communion.’ 
Finally, the same absence of microsociological analysis made 
him hesitate to admit that the general interest could be 
represented by other groups than the State, and toward the 
end of his career this hesitation led him (under the influ¬ 
ence of St. Thomas) dogmatically to proclaim the State as 
"the institution of institutions," the most perfect and emi¬ 
nent institution "embodying the common good." Finally, 
retreating from his own earlier conceptions, he refused to 
consider economic society et 1 bloc as a group-institution and 
identified it a priori with "jural commerce" (system of 
transactions), proclaiming rather unexpectedly that "the 
center of gravity lies in the bourgeois State, presupposing 
the inviolability of private property and the freedom of the 
market." It is, consequently no surprise that the jural typol¬ 
ogy of groups ts not the strong point of Hauriou’s sociology 
of law, whose merit lies rather in his analyses in depth of the 
reality of law, revealing its "vertical pluralism" far more 
accurately than its "horizontal pluralism." If, to these reser¬ 
vations, we add the fact that it is useless to seek in Hauriou 
a study of the legal types of inclusive society, let alone an 
examination of problems of a genetic order; if we observe, 
moreover, how incessantly he falls back into traditional 
conceptions concerning the permanence and immutability 
of the spiritual world (whose functional relations with the 
collective conducts embodying them remain unknown to him, 
just as he fails to take into account the distinction between 
objective ideas and values and those symbols which express 
them and which are directly dependent on the social medium 
in which they function), we can grasp the limits of Hauriou s 
sociology of law, which oscillates between a consistent func¬ 
tional relativism and an equally ^current trationalist dog¬ 
matism. 
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3. Max Weber and Eugene Ehrlich. 

Although the sociology of law of Max Weber (died 
1922), expounded in Chapter VII of Part 2 of his Wirtschajl 
und Gcsellschajl, was published several years later than the 
works of the Austrian scholar, Eugene Ehrlxh (died 1923), 
Ehrlich’s conceptions may be regarded as an anticipatory re¬ 
sponse to Weber’s tendency to subordinate the sociology of 
law to dogmatic-constructive systematizations of jurispru¬ 
dence. In fact, as we indicated in our Introduction, all soci- 
logy of law, according to Weber, is reduced to the study of 
tnc probabilities or "chances” of social behavior, according to 
a coherent system of rules elaborated by jurists for a given 
type of society. Weber’s contribution to the legal typology 
of inclusive societies, which he accomplished under the 
guidance of these principles, we will use in our systematic 
exposition of the problems of differential sociology of law. 
Weber’s approach to the application to sociology of the 
method of interpretative understanding of the inner mean¬ 
ings of acts, a method conducive to a reconciliation and 
mutual collaboration of the sociology of law and the phil¬ 
osophy of law, was analyzed in the Introduction. 

Here, then, it will suffice to recall Weber’s name, the 
better to emphasize the significance of Ehrlich’s positions. 
They constitute a demonstration of the fact that, if the 
sociology of law take its point of departure solely in system¬ 
atization of the jurisprudence, it will not succeed in grasp¬ 
ing Ls proper object, the integral jural reality which tran¬ 
scends any scheme of "abstract legal propositions" or rules 
of conflict. The method of posing the problem reveals a 
kinship between the sociology of law of Ehrlich and that 
of Hauriou. Without knowledge of each other, both sought 
the institutional base ( Einrichtungen , Ehrlich called it) of 
the life of law. Ehrlich, however, is favorably distinguished 
from Hauriou by his more consistent, more relativist, soci¬ 
ological viewpoint, which is more deeply penetrated by 
history and freer from prejudices. On the other hand, 
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Ehrlich is inferior to Hauriou in that, although he ner <r 
falls into the sensualism which parked Duguit, he has . 
too unilaterally realistic tendency, which takes account 
neither of collective psychology nor of the spiritual strata 
of social reality. 

In his three major works, Beitrage zur Theorie der Rechts- 
quellen (1902), Grundleginig dcr Soziologte des Rechts 
(1st ed. 1913, 2nd ed. 1928), and Die Juristische Logik 
(1919), Ehrlich sets himself a twofold task. In the first 
place, he aims to show that the so-called "science of law" 
elaborated by jurists is simply a relative "technique" aimed 
at transitory practical end and, due to its factitious system¬ 
atizations, incapable of grasping anything except the most 
superficial crust of the effective reality of law. Secondly, 
Ehrlich aims to describe methodically and objectively, by a 
method apart from all technique, the integral and spontane¬ 
ous reality of law in all its levels of profundity. But even 
more than in Hauriou, the vertical pluralism of levels re¬ 
places in Ehrlich any study of the horizontal pluralism of 
forms of sociality. This to the extent that Ehrlich winds up 
by connecting the problem of the differentiation of jural 
regulation exclusively to that of levels of depth, as though 
every kind of law did not have its own series of superim¬ 
posed strata! 

The fact that the dogmatic-normative "science" of law 
is not a science but merely a technique serving transitory 
ends of courts, becomes particularly obvious when it is 
recognized that certain principles habitually regarded as 
springing from an immutable "jural logic," are in reality 
only adaptations to quite concrete historic circumstances. 
Such are the three "postulates" of the "so-called logic of 
law" which, in reality, has nothing to do with a true logic. 
These are: first, the negation of freedom of judges, who are 
bound by propositions fixed in advance; second, the depend¬ 
ence cf all law on the State; tjpird, the "unity of law," 
identified with the systematic coherence of jural proposi- 
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tions. Ehrlich shows that, ns far as these points are con¬ 
cerned, we are dealing only with procedures of fiction , 
"mask" applied to the effective reality of law , techniques 
which make sense only at certain historical epochs of the 
life of law, the better to serve the needs of a centralized 
State and it benches (e.g., the Justinian epoch or the 18th- 
19th centuries). Far from depending on this "jural logic," 
the sociology of law is called on to unveil its crude symbol¬ 
ism and to circumscribe its validity by revealing its proven¬ 
ance. 

The first postulate- the binding of judges by abstract 
legal propositions fixed in advance—is simply the result of 
the artificial absorption of foreign (Roman) law by a group 
of Continental Furopcan countries. Entirely unknown even 
in the Roman republic, not to speak of other types of 
societies (archaic, oriental), this postulate also has not any 
validity in Anglo-Saxon countries. Under the influence of 
entirely novel and unforeseen institutions and cases con¬ 
fronting judges, it is being universally abandoned. The 
second postulate—that all law depends on the State—was 
adopted only with a view to the needs of absolute monarchy 
( rr (f//otl pr'mcipi pLicuit hiibet leges vigorew”) and sub¬ 
sequently passed over into constitutional and republican 
regimes. One cannot hold Roman law entirely and solely 
responsible for this conception (e.g., as Duguit did). 
Ehrlich showed that Roman law of the classic republican 
period was as far as possible from the statist conception, 
which finds no expression until the epoch of the Caesars. 
Medieval jurists, on the one hand, contemporary jurists, on 
the other, under the combined influence of autonomous 
groupings inside the State and of international organizations 
outside it, have been forced to abandon this old fiction. 
The final postulate—the monistic unity of law—has been 
nothing but a technique favoring hypertrophic centralization 
of the State, a procedure consciously Active and based upon 
deductive rationalism. This postulate so obviously conflicts 
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with the living reality of law, wherein arises the jural autor- 
omy of multiple social groups and the plurality of frame¬ 
works of particular circles, that in order to win acceptance 
this fiction, recourse was made to the artificial constructs of 
"Begriffsjurisprudenz,” which boasted of transforming law¬ 
yers into "men who regard the essence as an accident and 
an accident as decisive.” In fact, even when the first two 
postulates had been accepted, as in the 17th and 18th 
centuries, the third secured a foothold only with difficulty 
and today has no use at all. In order to find a new tech¬ 
nique, one adapted to circumstances, in order to apply new 
symbolic postulates, even lawyers are anxious that legal 
sociology should not be enslaved to a so-called "jural logic” 
which could only obstruct the field that must be surveyed. 

Underneath the "abstract propositions” of law ( Rechts - 
saetze ) usually elaborated by the State, underneath the 
concrete rules serving for the solution of conflicts ("Ib/t- 
sebeidungsnormen ”) among individuals and groups, elabor¬ 
ated generally by judges and jurisconsults (and which, be¬ 
cause of their independence of abstract propositions have 
been called "free law”), there exists a "law which rules 
society as an inner pacific order.” This law, serving as a 
basis for all legal rules and being much more objective 
than any rule, constitutes the direct jural order of the 
society ( rf gesellschaftlicbes Rechi ”). The study of this 
order is the specific task of the sociology of law, which thus 
is marked off from the jurisprudence, not only by its purely 
disinterested method, based on observation alone, but even 
more by its subject-matter. While jurists are concerned with 
the systematization of the first two levels of the reality of 
law, composing the surface, legal sociologists take for their 
point of departure the most profound layer of that reality, 
the spontaneous and direct inner pacific order of society 
itself, explaining the conditions which must intervene if 
superimposed rules are to emerge from this order. It is thus 
that the sociology of law makes obvious the thesis that "the 
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center of development of law in our epoch, as in every 
other, must not be sought in statutes, nor in jurisprudence, 
nor in doctrine, nor more generally in any system of rules, 
but in society istelf." 

"The pacific and spontaneous order of society” is defined 
as a crisscrossing of a plurality of inner jural orders of 
particular groups, exclusive of the State. Here Ehrlich ap¬ 
proaches problems of the jural typology of particular group¬ 
ings. He does not pursue the analysis, however, being de¬ 
voted salcly to a study of the layers of profoundly of in¬ 
clusive society. He gives only a very general characterization. 
"The inner order of groups is not only the primary histori¬ 
cal form of all law, but this order is now, as always, a 
fundamental basis." "Today, as always, the effectiveness of 
law depends chiefly on the mute action of associations 
wiiidi bind individuals together. Expulsion from an autono¬ 
mous circle, whether it be church, trade union, party, 
family, trust or any other group, loss of a job, of credit, of 
a clientele, are the most real means of lighting infractions 
of law." "Whatever the State does in addition, to sanction 
law on its own part, has infinitely lesser importance, and one 
could maintain with much reason that the jural order of 
society would not be threatened in the least if these sanc¬ 
tions simply did not exist." Furthermore, abstract legal 
propositions formulated by the State, "comparable to the 
foam that appears on the surface of water’" are addressed 
essentially only to State courts and other State organs. 
Groups and individuals live in total ignorance of the con¬ 
tent of these propositions. They know only the spontaneous 
jural order of society, composed of "institutions," in regard 
to which every rule is simply a superficial crust, a projection. 
It is, then, "only a tiny part of the jural order of society 
which may be affected by State legislation, and the greatest 
part of spontaneous law develops quite independently of 
abstract legal propositions." The latter, constituting the 
most static level of law, even when they affect a sector of 
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spontaneous law of society, always lag behind it. Thus th 
most important events of jural life—abolition of medic>a 
serfdom, liberation of the English peasants, transform.! 
of the law of private property into a law of commandin' 
and governing masses of wage-earners, the formation ' 
trade unions and trusts, the development of collective bar¬ 
gaining, etc., have taken place quite independently of the 
abstract propositions of law. For long, they were altogether 
ignored by State legislation, which began to be aware of 
them only after considerable delay. In the last analysis. 
State law is not only impotent with respect to the law of the 
society, but in cases of conllict it invariably winds up by 
curbing itself; here we are dealing with nothing less than 
a tension between the most superficial and the most pro¬ 
found layers of the reality of law. 

The superimposition on the pacific and spontaneous jural 
order of society of rules for reaching decisions in cases of 
conflict, and the superimposition on top of these rules of 
abstract legal propositions, as well as the variations in these 
relations among the three levels of the rcaiity of law have 
to be explained sociologically, according to Ehrlich. Here 
he touches on the problems of the jural typology of all-in¬ 
clusive societies, although he does not stress the point. Rules 
for decisions presuppose conflicts among groups and indivi¬ 
duals, whose interests and competences they delimit. Here 
we are dealing more with a question of war than of peace, 
with collective or individual subjects confronting each other 
as disconnected units. In order that these rules may dearly 
detach themselves from the spontaneous and pacific order 
of society, there must take place a differentiation between 
the individual and the group and there must arise a mul¬ 
tiplicity of equivalent groups. On the other hand, these 
rules for reaching decisions being more precise, more fixed, 
more abstract than the spontaneous jural order, they pre¬ 
suppose a certain development of Rationalism, of reflective 
thought based on logic. The measure of the isolation of 
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the individual from the group and the plurality of equal 
groupings being a relative phenomenon admitting a series 
of nuances and degrees, the relations between the rules of 
decision and spontaneous law are different in different so¬ 
cieties and historical circumstances. This fact Ehrlich also 
fails to stress. The superimposition on the rules of de¬ 
cision of abstract legal propositions (which do not directly 
correspond to the establishment of the State, for even after 
its arising, the State had not a long time to intervene in the 
life of law), presupposes the need of the highest possible 
degree of jural stability and generality. This need shows 
itself, for instance, in the struggle of the territorial State 
against feudalism and in the development of modern capi¬ 
tal ism based on reinforced rationalism claiming to deduce 
all the particularities of concrete rules from a single prin¬ 
ciple. Of course, stability, unity, and generality allow varying 
nuances and degrees, and never achieve any but very relative 
results; thus the role of abstract legal propositions and of 
the Stale which formulates them, is very dtlleient in dilfer- 
ent societies and epochs. We live, according to Ehrlich, in 
an epoch in which this role tends anew to be diminished. 

The essential defect in Ehrlich’s sociology of law, a very 
interesting one and one which has had a particularly pro¬ 
found influence in the United States , 1 is the total lack of 
microsociologica! and differential analysis, that is to say any 
accounting for the forms of sociality and jural types of 
groupings. Ehrlich’s sociological and jural pluralism is an 
exdusnelv vertical one. It leads him to confuse under the 
terms “law of society” ( Gesselschaftsrccbt ) a series of dif¬ 
ferent kinds of law, and this confusion is repeated with 
respect to rules of decision and abstract propositions. Ac¬ 
cording to him, whatever is “institutional” or spontaneous 
in law, comes from society opposed to State and has the 
character of internal law of associations (Verbandsrecht). 

1 Sec the English translation of Ehrlich’s Sociology of Law, 1935, with introduction 
6y Roscoe Pound. 
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Contractual law, law of property, and law of unilateral 
domination are only masked forms of law of society and the 
objective and spontaneous order of individual law (interin¬ 
dividual and intergroupal) does not exist. At the same time, 
the State is seen only under the form of abstract legal propo¬ 
sitions, as though there were not levels of depth within the 
order of the State and as though there did not exist a 
spontaneous political union distinct from other spontaneous 
unions (economic, religious, etc.). The absence of micro¬ 
sociology and jural typology of groupings leads in Ehrlich 
to sharply monistic conceptions. Moreover, the law of society 
is artifically impoverished by being confined solely to the 
sphere of the spontaneous, as though it did not have its own 
abstract propositions in autonomous statutes of groups, and 
its own rules of decision elaborated in the functioning of 
boards of arbitration and similar bodies. 

After a denial of opposition between law corresponding 
to the We and law corresponding to relations with others 
(I, you, he, they), this opposition reappears under the form 
of rules of decision in cases of conflict, distinct from the 
inner pacific order of society. But this identification of kinds 
of law with levels of depth, is seen to be artificial and un¬ 
fortunate. Indeed, it neglects the fact that every kind of law 
ftas its own levels, and that courts are concerned with the 
"inner pacific order" of groups as well as with interin¬ 
dividual (or intergroupal) law. This later has itself an 
institutional and spontaneous foundation. Instead of study¬ 
ing the mutual crossing of levels of depth of the reality of 
law, with kinds of law differentiated according to the forms 
of sociality, and with frameworks distinguished according to 
the types of groups, Ehrlich has recourse to parallelisms and 
art : ficial identifications. Thus he simplifies the complex web 
of the life of law. No doubt his indifference to the spiritual 
elements of social and jural life, i.e. to the symbolic patterns, 
values and ideas inspiring the collective conduct (particularly 
to the various aspects of the ideal "of Justice), in short, his 
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excessive positivism, contributed to this uniformization of 
the subject matter of the sociology of law. This is also the 
reason why he did not reach any precise definition of law, 
diiierendating it from moral, religious, aesthetic, and educa¬ 
tional regulations. The failure of this indispensable differ¬ 
entiation, which was not connected with his principal 
discoveries in the field of the sociology of law, but only 
with his philosophical prejudices, has nevertheless compro¬ 
mised some of his important conclusions. 1 

B. THE AMERICAN FOUNDERS 

In the introduction we studied the stages in the approach 
of American sociology toward the inclusion of problems of 
sociology of law. The very development of this discipline in 
the United States is due to the efforts of jurists. 

1. O. \V. Holmes. The prepatory phase is linked with 
the name of Mr. Justice Holmes, a close friend of the great 
American philosopher, William James. Already in his 
Conn.ion Low, 1881, and again in a series of important 
studies (of which the principal one is The Path of the Law, 
1897, reprinted in Collected Legal Paper, 1921), Holmes 
gave the signal for what Professor Aronson has aptly 
called "the sociological revolt in jurisprudence" in the 
United States. Rejecting with equal vigor both the 
logical-analytical and the historical schools, Holmes insisted 
on the necessity for jurists to lean in their work on the dis¬ 
interested and empirical study of living and actual social 
reality, such as is made by the social sciences, and particularly 
by sociology. "If your subject is law, the roads are plain to 
anthropology, the science of man, to political economy, the 
theory of legislation, ethics." "It is perfectly proper to regard 
and study the law simply as a great anthropological docu¬ 
ment. The study pursued for such ends becomes science in 
the strictest sense." This science in the strictest sense from 
which the sound jurisprudence "should draw its postulates 

1 For criticism of the conceptions of Ehrlich see my Le Temps Present et Vldie 
du Droit Social, 1932. 
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and its legislative justification", and which can be only 
sociology, is not, however, limited to the study of external 
conduct. "It is proper to resort to it to discover what ideals 
of society have been strong enough to reach that final 
form of expression (which is law) of what have been 
the changes in dominant ideals from century to cen¬ 
tury." Thus "the scientific study of the morphology and 
transformation of human ideas in the law" enters in 
the field of positive sociological study of the latter. 
And how could it be otherwise if "the first requirement 
of a sound body of law is that it should correspond 
with the actual feeling and demand of the community," and 
if "the very considerations which judges most rarely men¬ 
tion, are the secret rule from which law draws all the 
juice of the life. I mean, considerations of what is ex¬ 
pedient for the community concern." "We live by sym¬ 
bols and what shall be symbolized by any image of the right 
depends upon the mind of him who sees it." "A law 
embodies beliefs that have triumphed in the battle of ideas 
and then have translated themselves into action." After 
these quotations there can be no doubt about the exact signi¬ 
ficance of the well-known sentence of Holmes: "The life 
of the law has not been logic, it has been experience," 
experience the content of which must be described by the so¬ 
ciology of law. This experience includes not only external 
sense data and not only behavior, but also symbols and spir¬ 
itual meanings inspiring social conducts. 

How does it come about, however, that the ideas of 
Holmes have inspired not only representatives of "socio¬ 
logical jurisprudence" (Pound, Cardozo, Brandeis, and 
Frankfurter, etc.), but equally partisans of "legal realism" 
who hold to the exclusive description of "official behavior," 
"of that which judges do" and decide in each concrete case, 
and that even a philosopher, an adversary of behaviorism, 
has felt obliged to accuse Holmes of succumbing to that 
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temptation? 1 Three elements in Holmes’ thought pushed 
him in a direction contrary to his major inspiration. First, 
his definition not only of jurisprudence but of law itself as 
a ' prophecy of what the courts will do” limited his 
vast program of legal sociology by concentrating his at¬ 
tention on the description of a single level of depth 
of the social reality of law, that related to the activity of 
courts. On the other hand, his insistance on the entire 
independence of law from any moral credo, due both 
to this purely technical conception and his exclusively in¬ 
dividualistic interpretation of morals, permitted mis¬ 
interpretations of Holmes' position, against which he pro¬ 
tested in vain. Finally, the identification of law and juris¬ 
prudence, the latter being regarded only as a generalization 
of the former, entailed a lack of clarity as to the rela¬ 
tions ot jurisprudence and legal sociology, which he was 
inclined to identify with each other. Desiring to make 
of jurisprudence, which is an art, a descriptive science 
in the narrow sense of the term, Holmes rather trans¬ 
formed involuntarily the authentic science of legal socio¬ 
logy into an art, while eliminating the aims of the effective 
art of jurisprudence. 

These internal difficulties, which in some measure are 
characteristic of the whole development of legal socio¬ 
logy in the United States were, however, much mitigated 
by the incomparable finesse and flexibility of Holmes’ 
thought and particularly by his conception that tribunals 
themselves deal with the spontaneous law of society, which 
imposes itself on them. 

II Roscoi- Pound. 'Hie sociology of law in the United 
States has had its most elaborate and detailed, its most 
broadly conceived and subtle expression in the rich scientific 
productions of Dean Pound, the unchallenged chief of the 
school of sociological jurisprudence”. Pound’s thought 
was formed by a constant confrontation of sociological prob- 

1 See M. R. Cohen, Law and Social Order (1933) pp. 204-206. 
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lems (problems of social control and social interest), 
philosophical problems (pragmatism and experimental 
theory of values), problems of legal history (the various 
measures of stability and flexibility in the types of jural 
systems), and finally, problems of the work of American 
courts (the element of administrative discretion in judicial 
process). This multiplicity of centers of interest and of 
points of departure aided Pound to broaden and clarify 
ever more the vast perspectives of legal sociology and to 
gradually de\c!op its different aspects. 

In his earlier program fur this discipline. Pound, despite 
the broadness of his views, gave preference to practical aims: 
"1. To make study of the actual social effects of legal 
institutions and legal doctrines,” and consequently "to look 
more to the working of the law, than to its abstract con¬ 
tent”; 2. To promote "sociological study in connection with 
legal study in preparation of legislation,” and consequently 
'o regard "law as a social institution which may be im¬ 
proved by intelligent effort discovering the best means of 
furthering and directing such effort”; 3. To make "study of 
the means of making rules effective” and "to lay stress 
upon the social purposes which law subverses rather than 
upon sanction”; 4. The study of "sociological legal his¬ 
tory”, that is "of what social effect the doctrines of law- 
have produced in the past and how they have produced 
them”; 5. "To stand for what has been called equitable 
application of law” and "to urge that legal precepts are to 
be regarded more as guides to results which are socially just 
and less as inflexible moulds”; 6. "Finally, the end, toward 
which the foregoing points are but some of the means, is to 
make effort more effective in achieving the purposes of law” 
(see "The Scope and Purpose' of the Sociological Juris¬ 
prudence,” Harvard Law Review, 1912, vol. 25, pp. 513- 
516). Incontestably, but two of the six points of this pro¬ 
gram relate to theoretical judgments concerning the social 
reality of law: "the study of social effects of law” and the 
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sociological study of legal history.’’ All the other points are 
applications of results of the sociology of law to the art of 
judge or legislator. Certain studies of Pound which follow¬ 
ed his first program, particularly "A Theory of Social Inter¬ 
est” (Pioiecd/ugs of the American Social. Soc., vol. 25, 
p. 3C> 1) (1913), ’The Administration of Justice’* (Harvard 
Late Review , vol. 26, (1912-1913), ’’Courts and Legis¬ 
lation” (An/er Pol. Rev. vol. 7, p. 361, 1913) reinforced the 
impression of the concentration of Pound’s attention on the 
art of jurisprudence, which he interprets in a consciously tele- 
oligical way, believing that the connection of jurisprudence, 
as "social engineering,” with sociology is best realized by so¬ 
cial ends held by the jurist. Pound’s insistence on social inter¬ 
ests, which has sometimes altogether mistakenly been regard¬ 
ed as a leaning toward social utilitarianism, a view he has 
always really rejected, as evidenced by his opposition to Iher- 
ing, has in fact been for him only a method of inducing 
courts to heed the reality of particular social groups and 
their specific orders. The conflicts among these groups 
can be resolved only by jural procedures which combine 
administrative discretion, flexible law of standards, and 
the application of more rigid rules of common law. 1 

This original orientation of Pound’s sociology of law on 
practical cauls has, moreover, been considerably surmounted 
by the first series of Pound’s important works. In these works 2 
he h.:s fo’cefully shown the sociological relativity of 
jural tahnii|ues, categories, and concepts. He has described 
this relatmO' with reference to types of inclusive societies 
uul of the particularity of their cultural traditions. Thus 
he has pros ided a sociological analysis of the English 
and American types of common law, now classic. He has 
brought out the variations in the concepts of law itself, as a 
function of types of society and corresponding legal systems. 

’ Src •‘liinspriuleiKe”. in II. K. H.um-s, History and Prospects of the Social 
Sciences p. 468-74. 

mi, n f a\ (NJ1). Introduction to the Philosophy of Late 
I Cijnl Histitv (192.1). and Law and Morals (1924). 
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He has described the variation of theories on the relation be¬ 
tween law and morals as a function of the social types. He 
went even further in posing the problem of the sociological 
foundations of the knowledge of law. At the same time, 
Pound undertook a study of the actual transformations of 
law, paralleling that of Leon Duguit but less dogmatic. Thus 
he has advanced the genetic sociology of law as applied to 
the type of contemporary society. 

Here are some of his conclusions. "Our common law pol¬ 
icy presupposes an American farming community of the 
first half of the 19th century; a situation as far apart as the 
poles from what our legal system has had to meet in the 
endeavor to administer justice to great urban communities 
at the end of the 19th and in the 20th centuries." "Demand 
for socialization of law in the United States has come almost 
wholly, if not entirely, from the city." But "through all vi¬ 
cissitudes the supremacy of law, the insistence upon law as 
reason (and not arbitrary will) to be developed by judicial 
experience in the decision of cases and the refusal to take 
the burden of upholding right from the concrete each and put 
it wholly upon the abstract all . . . have survived. These ideas 
are realities in comparison whereof rules and dogmas are 
ephemeral appearances" (The Spirit of the Common Lew, 
pp. 124, 129, 216). The various definitions of law and the 
various philosophies of law "were in the first instance an 
attempt at a rational explanation of the law of the time and 
the place or of some striking elements therein. These theo¬ 
ries necessarily reflect the institution which they were devised 
to rationalize even though stated universally." Today "judi¬ 
cial empiricism and legal reason will bring about a workable 
system along new lines," but generally we can observe that 
law and law definitions and theories are "a continually wider 
recognizing and satisfying of human wants and claims or 
desires through (jural) social control with the less sacrifice 
(of them)" (Introduction to the rfiilosophy of Law, pp. 
68-69, 16-49, 283, 99). The concrete relations of law and 
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morals, which are always linked, but the intensity of whose 
connection constantly varies, as well as their recriprocal posi¬ 
tions in the system of social control, depend on the types 
of society and corresponding jural and moral beliefs (Law 
and /Morals, p. 1 15-117 and passim}. 

The different interpretations of legal history (ethical, 
religious, political, ethnological, economic, pragmatic, etc.) 
are themselves conditioned by concrete situations of a type 
of society (Interpretation of Legal History, passim). The 
transformation of our actual legal system are the follow¬ 
ing: "l. Limitations of the use of property; 2. Limitations 
upon freedom of contracts; 3. Limitations on the power of 
disposing of property; 4. Limitations upon the power of the 
creditor or injured party to secure satisfaction; 5. Trans- 
formalion of idea of liability in the sense of a more objec¬ 
tive base; 6. Judicial decisions in regard to social interests, 
by limiting general rules to profit of flexible standards and 
discretion; 7. Public funds should respond for injuries to 
individuals by public agencies; 8. Reinforced protection of 
dependent members of the household.” All these trans¬ 
formations are 'roads to socialization of the actual law.” 
(The Spirit of the Common Law . p. 18^-192). 

While thus gi\ ing us a deep insight into the jural typol¬ 
ogy of inclusive societies and genetic sociology of law, 
Pound simultaneously contributed to problems of systematic 
sociology of law. By routes other than those of Hauriou and 
Lhrlich, he arrived at the distinction among various levels of 
depth in the socal reality of law. He has distinguished be¬ 
tween (a) administration of justice or the judicial process, 
(b) law, (c) legal order, and (cl) jural v dues ("the ideal 
element of law”). He has brought exit that, in law itself, 
the level of rules (rigid law) is other than the level of prin¬ 
ciples, conceptions, and standards (flexible law) or, finally, 
discretionary law based upon intuition (Introduction to the 
Philosophy of Law, p. 11 i-l U ; Interpretation of Legal His¬ 
tory. p. 1 VvlS7 ; History and Sy stem of the Common Law , 
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p. 4-16). Thus he has shown the fact, paramount for socio¬ 
logy of law, that the reality of law is not reducible to ab¬ 
stract patterns, and that to study it in full it is necessary to 
go beyond symbols and into that which they symbolize. 

In a more recent series of works 1 . Pound has insisted with 
particular vigor on the fact that social reality, and especially 
the social reality of law, is penetrated by '’ideal elements,” 
“spiritual values.” 2 Thus sociology of law is impossible for 
him except as part of what we have proposed to denom¬ 
inate the sociology of human spirit or of the noetic 
mind. Since, according to Pound, there are combined in the 
social reality of law "social utility” and "ideal elements,” 
"social needs, interests, and adjustments” and "spiritual 
values,” he arrives with Hauriou at an ideal-realiStic con¬ 
ception of law. A synthesis of idealism and pragmatism 
here come to his help and guides him toward visualizing 
jural values in their concrete particularizations and their 
functional relations with historical social structures and 
situations. 

Despite all these rich sociological suggestions, however, 
and despite the tenacity of his functionalist, relativist, ideal- 
realist orientation, it does not seem that Pound, here shar¬ 
ing Hauriou’s fate again, arrives at an entirely accurate 
definition of the aims and methods of the sociology of law. 
Firstly, in all his works he has been faithful to his initial 
identification of the sociology of law with jurisprudence, 
the jural art or technique. Now, even that jurisprudence 
which is oriented on sociology ("sociological jurisprud- 

1 The Formative Era of American Law (1938), The History and the System of 

the common J.rze (1939), Contemporary Juristic Theory (1910), as well as his 
polemical articles against the legal realists, “The Call for a Realist Jurisprudence,” 
Harvard [.axe Fcru'zc (1931) i>. f.07-716 “TwenPe'h Century Ideas as to the 

End of Law”, Harvard Legal Essays (1931), p. 357-375; “The Ideal Element in 
American Judicial Decisions” Harvard Laze Rcvuko, vol. 45 (1932), “Century of 
Social Thought,” in American Juristic Thinking in the 20th Century. (1939) 
p. 143-172. 

2 The idealistic element in Pound’s thought has been v 1 11 stressed in M. Aronson’s 
article, “Roscoe Pound and the Resurgence of Jurj^tic Idealism” in the Journal 
of Social Philosophy (1940), vol. VI, no. 1, p. 47-8.}. Aronson, however, somewhat 
exaggerates the idealistic element in Pound’s thought and does not sufficiently bring 
out the latter’s orientation toward “ideal-realism.” 
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encc”) remains an art, bound to a particular situation, a 
particular system of law. Pound well takes account of this 
fact as well as of the necessary teleological nature of all 
jurisprudence, the "sociological jurisprudence” even more 
than all other type of jurisprudence. But instead of clearly 
setting apart the sociology of law which, as a science based 
on reality judgments, must be independent of all estimation 
and goals of jurisprudence, he attributes, on the contrary, 
practical ends to the sociology of law itself and thus makes 
it, too, teleological. He even conceives of profiting from his 
valuable demonstrations concerning the ideal-realistic struc¬ 
ture of the jural fact, to conclude that one cannot deal with 
law, even sociologically, except in a teleological fashion. 
Contrary to Durkheim and Weber (who particularly clari¬ 
fied this question 1 ). Pound docs not notice that one can deal 
with the values which realize themselves in social facts and 
still abstain from pronouncing judgments of value and 
appreciation. He fails to see here the difference between 
the object and the method of handling it. Nor does he 
distinguish between philosophical reflection which verifies 
the objectivity of spiritual values, and sociological descrip¬ 
tion which abstains from discussing the authenticity and 
objectivity of values whose realization it observes. A certn« n 
confusion of value judgments and reality judgments thus 
creeps into Pound’s sociology of law. It is reinforced bv the 
fact that, when he speaks of the ideal elements of law. he 
does not distinguish clearly between jural and moral values. 
Or, we might better say that he is inclined, following a 
well-founded tradition, to push justice toward a moral ideal. 
The consequence in his thought is an opposition between 
justice and “social order” (security, stability), the latter 
acquiring with him, moreover, the character of an absolute, 
non-relative principle, a unique and monistic “order.” From 
all this there arises a certain dogmatic and simultaneously 

1 Of. Intrudm turn supra and Weber* > famous essay, “Ueber die ‘Wertfreiheit’ in 
Sorialwissenschaften," in Abhandlungcn cur ll'issenschaftslehre (1922). 
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moralizing trend directly menacing to the viewpoint of the 
method in the sociology of law. If we add Pound’s tendency 
co look for the best medium between extremes (justice and 
order, reason and experience, uncertainty and security), con¬ 
scientiously following where Aristotle trod, in order to 
achieve a harmonious and stable wedding of irreducible 
antinomies, we have an account of the danger to which 
Pound’s sociology of law is exposed by his method. As one 
fruit of this teleological orientation may be cited Pound’s 
refusal to abandon the belief in the necessary and a prion 
preeminence of the State over other groups. This goes so 
tar that he indentifies "legal order” with the State order, for 
all civilized society, and, more generally, in speaking of 
order and security in law, thinks of a unique and absolute 
order. His sociology of law does not take sufficient 
account of particular groupings except in the formula "of 
social interests,” which must be harmonized and balanced 
by this unique order. He overlooks the fact that each group 
has its order, its framework of law, its own jural values, 
as well as the fact that relations among these orders are 
constantly changing according to the types of inclusive 
society, in regard to which the State itself is merely a par¬ 
ticular group and a particular order! This conception even 
prevents him from visualizing problems of the micro-soci- 
ology of law and differential legal typology of particular 
groupings. Even when Pound seems to overcome this view he 
returns to it directly by proclaiming the a priori supremacy 
of the State order. 1 Here we reach the limits of relativism 
and of the functional point of view, which have marred 
the otherwise so subtle and rich sociology of law of Roscoe 
Pound. 

1 The following text is typical of Pound; “Wc 'must not forget that law is not 
the only agency of .social control. The household, the church, the school, voluntary 
organizations, professional association*, social cluhs and fraternal organizations, 
each with their canons of conduct, do a greater or lesser part of the social engineering. 
But the brunt of the task falls on the legal order—the regime of ordering human acti¬ 
vities and adjusting human relations—through political Organized society—b-' applicaton 
of its force." (see Contemporary Junstir Theory, 1940, p. 80; lntrod. to Philosophy 
of J.aw, 1922, p. 99; History and System of Common Law, 1939, pp. 3-5.) 
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III. Benjamin Cardozo. Like that of Holmes and 
Pound, Justice Cardozo’s sociology of law sets out from 
reflections on the need for renovating actual juridical tech¬ 
nique by closing the gap between it and the living reality 
of contemporary law. As with them, and even more so, his 
attention is first of all concentrated on the activity of the 
courts. His first work, significantly entitled The Nature of 
the Judicial Process ( 1921 , 8 th ed., 1932 ), aims at showing 
that "the growing uncertainty of the judicial decision" is an 
inevitable manifestation of the fact that the judicial process 
is "not discovery, but creation," creation intensified by the 
actual situation of the life of law (p. 166 , 113). This situa¬ 
tion consists in the fact "that for every tendency one seems 
to see a counter-tendency, for every rule its antinomy" (p. 
25). These antinomies are imposed on courts not only by 
fissures and gaps in legal rules, not only by the fact "that 
there arc few rules, there are chiefly postulates, standards 
and degrees (p. 161), but also by the spontaneous conflict 
of regulations in society itself. For "back of precedents arc 
the basic juridical conceptions, which are tin* populates of 
juridical reasoning, and further back are the habits of life, 
the institutions of society, in which these conceptions had 
their origin and which by a process of interaction they ha\e 
modified in turn" (p. 20 ). 'Finis it is sociology of law alone 
which, by seeking the "living law" at its soir.ee, in the 
life of society itself, can explain the difficulties actually 
facing judges. All the more so since the freedom of judges 
to make creative decisions is strictly limited by rules and 
codes, "the accepted standards of the right conduct" which 
"line! expression in the mores' of society and of particular 
groups (p. 73, 112 ). Life may be lived, conduct may be 
ordered, it is lived and ordered for unnumbered human 
beings without bringing them within the field where the law 
can be misread" (p. 130). Thus, finally, not the judges but 
life itself fills open spaces in the law" (p. 113 ). "If judges 
have woefully misinterpreted the mores of their day, or* if 
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the mores of their day are no longer those of ours” they can 
only submit to new spontaneous regulations springing out 
of society itself (p. 152). “I do not mean to range myself 
with the jurists wiio seem to hold that in reality there is no 
law except the decision of the courts.” (p. 124.) Thus, Car- 
dozo arrives at this conclusion: "Law and obedience to law 
are facts confirmed every day to us all in our experience of 
life ... We must seek a conception of law which realism can 
accept as true” (p. 127). 

The quotations which I have given, show, it seems to me, 
that, already in his first work, Cardozo constantly goes be¬ 
yond the conception of the sociology of law as being exclu¬ 
sively a subsidiary art of judges for the introduction into 
interpretations of social goals inspired by value judgments. 

It is, moreover, through this narrow conception of "soci¬ 
ological method” complementing logical method by analogy, 
as well as the method of tradition in the judicial process, 
that Cardozo starts his book and at some points (p. 10-31, 
76,94) returns to it. It is this telelogical-sociological tend¬ 
ency which drives Cardozo to seek, by calling on judicial 
precedents, a point mediate between the extremes of move¬ 
ment and stability, uncertainty and security. On the other 
hand, the tendency toward the description of the spontane¬ 
ous law of society itself, drives him to recognize that in 
social reality of law "nothing is stable, nothing is absolute. 
All is fluid and changeable. There is an endless becoming. 
We are back with Heraclitus” (p. 28). The hesitation of 
Cardozo between these two tendencies is due not only to 
the fact that he did not separate sociology of law from 
"sociological jurisprudence,” but also and more fundamen¬ 
tally to the fact that he did not recognize "the accepted 
standards of the right conduct in the society and the par¬ 
ticular groups” as belonging to the domain of law properly 
so-called. After having brought out their primordial role 
in the "judicial process” and in tlie life of society, he 
designates them by the ambiguous term, "mores,” which he 
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contrasts with law properly so-called. Though, in polemizing 
with Austin and Holland, he stresses that the distinction 
between ''strict law” and broader and more flexible regula¬ 
tions is more or less a "verbal disputation” (p. 133), and 
he wrote: ' Not for us the barren logomachy that dwells 
upon the contrast between law and justice and forgets their 
deeper harmonies” (p. 13d). He hesitates, however, to in- 
Jude the "mores of society,” which he recognizes himself 
as the deepest level of law in the realm of law. 

From this point of view, his second book, The Growth of 
the Line, 102 7, is especially typical. On the one hand, the 
tendency toward the sociology of law in the true sense in¬ 
creases. (.ardozo writes: "The inejuiry about mores is a branch 
of social science calling for a survey of social facts,” rather 
than a branch of philosophy and jurisprudence themselves; 
yet the two subjects converge and one will seldom be fruit¬ 
ful unless supplemented by the other. The method of soci¬ 
ology imolves with growing frequency the approach from 
other angles” (p. 112-113). The different juridical tech¬ 
niques themselves are conditioned by the ages and the situa¬ 
tions in the society (p. 10S). At the same time, justice itself 
'may mean dilterent things to different minds and at differ¬ 
ent times” (p. 86). "We can learn whether a rule functions 
well or ill by comparison with a standard of justice or equity, 
known or capable of being known to us all through an 
appeal to ewiyday experience (p. 123). liven more "often 
the question before the courts is concerned with the rules 
that are to regulate some business enterprises or transactions. 
The facts of economic or business life are the relevant con¬ 
siderations.” Thus, "the principles and rules of law have 
their roots in the customary forms and methods of business 
and fellowship, the prevalent convictions of equity and 
justice, the complex of belief and practice which we style 
the mores of the day” (p. S3). 

Rut despite all this, (-ardozo refuses to follow the example 
of Duguit, Krabbc, and hhrlich and to include the deepest 
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social reality of law in law itself! Criticizing the authors 
cited, he states that "mores” become law only by being 
sanctioned or being capable of sanctioning by courts (p. 48- 
52). He leans on Holmes’ definition of law as a "prophecy 
of what the courts will do” (p. 33-46). In order not to 
limit too much the field of study of the sociology of law, 
however, he gives a broadened interpretation of this con¬ 
ception. It suffices, according to Cardozo, to establish with 
sufficient probability that mores may be and some day will 
be "embodied in a judgment” to consider them as law (p. 
30-38). "They may lack an official imprimatur, but this 
will not always hinder us from resting on the assumption 
that this omission will be supplied when occasion so de¬ 
mands” (p. 53), "what permits us to say that the principles 
are law when there is the force or persuasiveness of the 
prediction that they will or ought to be applied” (p. 43). 
If this means only that a distinction must be made between 
mores having a jural structure and those lacking it, and that 
the possibility of their application by the bench is only an 
external verification of the mentioned internal difference, 
Cardozo’s conception represents a considerable portion of 
truth. It does not, however, show that the difference be¬ 
tween jural regulation, in all its levels of depth, and other 
kinds of regulation, lies in the difference in the values 
served, and that there are jural regulations so diffuse as to 
be unable ever to reach the bench. One may, however, in¬ 
terpret Cardozo’s thought in a narrower sense to mean that 
the quality of law is effectively given to a regulation by the 
court as an organ of the State. Now in a more subtle way 
this conception relapses into all the difficulties of those 
who forget that the bench, as well as the State itself, pre¬ 
supposes a law which organizes them and determines their 
jurisdiction. Nor can we overlook the fact that the role 
and activity of the courts in the life of law is essentially 
variable. From this viewpoint, Cardoza’s hesitations are only 
the result of his orientation of the sociology of law on 
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problems of juridical technique, when the inverse orientation 
alone would be logical. These hesitations limit his deep 
vision of the social reality of law and, in the domain of the 
sociology of law proper, lead him back to teleological con¬ 
siderations. There results a desperate effort to hold "the 
balance between flexibility and certainty" (p. 109). As 
though this balance itself were not absolutely variable and 
conditioned sociologically according to the different types of 
"normative facts" of law, which our discipline is to study 
with complete objectivity and independence! 

Cardo/o’s last book, Paradoxes of Legal Science (1928), 
the most impressive of all his works, takes one more step 
toward a sociology of law independent of juridical technique 
(jurisprudence) and serving as a basis thereof. The soci¬ 
ology of law must be guided by the consciousness, writes 
Cardozo in this book, that "law defines a relation not always 
between fixed points but often, indeed, oftenest between 
points of varying position” (p. 11). In it must dominate 
"the principle of relativity.” This relativism is augmented 
further by the fact that "the reconciliation of the irreconcili- 
able, the* merger of antitheses . . . are the great problems 
of the law.” "Manners and customs (if we may not label 
them as law) are at least a source of law” (p. 15). "The 
pressure of the mores may fix direction of the law” (p. 30). 
The description of the relations between strict law and 
mores, and even of those between jural norms and moral 
norms (p. 37-11), must be freed "from the tyranny of con¬ 
cepts. 'They are tyrants rather than servants, when treated 
as real existences and developed with merciless disregard of 
consequences to the limit of their Iogic. Here as elsewhere 
tyranny breeds rebellion, and rebellion breeds emancipation" 
(p. ol). 'Finis, relativistic dynamism and anti-conceptualism 
begin to dominate the last thoughts of Cardozo, supported 
by a reflection on the particularism of concrete values (p. 
52 if.) and by a more pronounced sociological pluralism. 
"The group is not a constant quality. It is subject to 
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Protean changes. We have, along with others, the clan, the 
church, the club, the guild, etc., each evoking loyalties, of 
varying intensity at different times and places” (p. 87). 

Does there not follow from all these methodological 
considerations the necessity of detaching the sociology of 
law from the teleological art of jurisprudence, related above 
all to the needs of the courts in a given epoch, and to free 
the notion of law from all limitations by particular types 
of legal system? It is impossible for us to judge what final 
orientation Cardoso would have given his sociology of law 
had death not cut short his labors. All we can say is that, 
having set out from a much narrower basis than Pound and 
having left without consideration the problems of the jural 
typology of inclusive societies and of genetic legal sociology, 
Cardozo brought out with incomparable penetration the 
complexity of the social reality of law, of which he saw 
with singular clarity the plurality of levels of depth and 
their mutual conflicts. Thus he contributed largely to system¬ 
atic sociology of law, all the more because of the flexibility 
of his philosophical mind, which enabled him to emphasize 
the character of our discipline as a branch of the sociology 
of human spirit. Teleological-practical orientation, however, 
persisted in Cardozo’s sociology, and prevented his concep- 
tualistic relativism from bearing all its fruits. 

We can but mention here the valuable contributions of 
other outstanding representatives of sociological jurispru¬ 
dence, above all those of Justice Felix Frankfurter 1 and John 
Dickinson. 2 These authors concentrated their attention even 
more than did Pound and Cardozo on the practical applica¬ 
tion of the sociology of law to actual juridical technique. 

IV. Legal Realism and beyond: K. N. Llewellyn 
and Thurman Arnold. The neo-realistic school which de¬ 
veloped during the last ten years represents a violent re- 

1 The Business of Supreme Court, a Study in the Federal Judical System (1927), 
The Public and its Government (1930), Justice Brandeis (1932), Justice Holmes and 
the Supreme Court (1938), Law and Politics (1939). * 

* Administrative Justice and the Supremacy of I~aw in the United States (1927), 
“The Law behind Law”, Columbia I^aw Review, vol. 29, p. 113-146; 285-319. 
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action against the dominantly teleological and moralizing 
orientation of "sociological jurisprudence." Associated with 
the names of K. N. Llewellyn, Thurman Arnold, Walter 
W. Cook, H. E. Ynterna, L. Green, Underhill Moore, H. 
Oliphant, Max Radin, Jerome Frank, E. W. Robinson, and 
Charles E. Clark, 1 this current is united only in the negativ¬ 
ism of its spokesmen. They strive to eliminate telelogical 
considerations and value judgments not only from sociology 
of law but also from jurisprudence itself. As for positive 
conclusions, still largely fragmentary, the various "realists" 
diverge widely from each other. Some turn toward a soci¬ 
ology of law based exclusively on reality judgments and 
freed from dependence on jurisprudence of which the sole 
task is reduced to applying the results of reality judgments 
without any consideration for ends and values (Llewellyn, 
Arnold). Others would eliminate jurisprudence in general, 
to replace it not by sociology, but by a naturalistic psy¬ 
chology which describes the minds of lawyers (Robinson) 
or even by psychoanalysis of lawyers (Frank). Still others, 
while proclaiming the necessity of applying purely scientific 
and descriptive methods to jurisprudence aie really con¬ 
cerned solely with the elaboration of a new juridical tech¬ 
nique, exclusively based on an inductive generalization of 
"official behavior" (among others, Radin). At bottom, only 
the works of Llewellyn and Arnold, which otherwise differ 
widely from each other, have any direct relation to the 
problems of the sociology of law proper. They alone need 
concern us here, but since the final orientation of their works 
apparentlv goes beyond "legal realism," we shall begin by 
characterizing some of the points of departure which, at 
least, were common at the outset of the discussion, to all 
spokesmen of this current. 

The "legal realists" all start with a very narrow and cer¬ 
tainly abusive interpretation of Holmes’ definition of law 

1 For a serviceable bibliography of "legal realism” and its critics, cf. E. W. 
Clarlan, Legal Realism and Justice (1940), pp. 135, ct seq. 
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as a "phophecy of what the courts will do.” Eliminating 
from their considerations, rules, principles, standards, values, 
opinions of judges, finally law imposed on courts directly 
by society, the realists primitively reduce law exclusively to 
decisions of judges and more precisely to their behavior. 
Thus Llewellyn wrote in an early work: "What the officials 
(judges or sheriffs or clerks or jailers or lawyers) do about 
disputes is, to my mind, the law itself” ( The Bramble Bush, 
1930, p. 3). 

Also Frank: "The law is a decision of a court. Until 
a court has passed on those facts, no law on that subject 
is yet in existence” ( Law ami the Modern Mind, 1930, p. 
•16). Simply by describing such "official behavior” as it is ex¬ 
ternally perceptible and observable, realistic jurisprudence 
claims to become objective and natural science. "Not the 
reason given by any individual judge for his decision; not 
even the cumulative body of rules which have grown up, 
through the ages under the stress of historical circumstances, 
but the actual conduct, the reflex action of all the parties 
involved in the solving of a dispute, that is the proper sub¬ 
ject for any study which undertakes to be scientific. These 
ways can be observed empirically, tabulated statistically and 
interpreted inductively by the scientific jurist precisely as the 
scientific entomologist describes and classifies the ways of 
the ants . . . Guided by a purely empirical behaviorism, 
forswearing the quest for rationality and purpose, jurispru¬ 
dence will at long last escape the rut of metaphysics and 
enter triumphantly upon the highest stage, the scientific 
stage of its development.” 1 Some realists go still further. 
They stress the idea that all which is not visible and tangible 
in law, such as rules, principles, standards, values, opinions, 
beliefs, is but philosophical imagination, and that here as 

1 I quote this quite precise characteristic of the basic thesis of “legal realism” 
from one of its distinguished critics, M. Aronson, cf. his “Tendencies in American 
Jurisprudence” in the Toronto Law Review (1941), /5l. IV, no. 1, p. 103. 
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elsewhere the only reality is the sensual one. That is to say, 
in every legal case the gestures and externalizations of 
officials made by means of spoken and written words are 
the sole reality. Apparently they do not see the extreme 
difficulty into which they and, at bottom more moderate 
realists, fall. It is the difficulty we indicated when criticizing 
bchaviorist conceptions. Everything which is not an auto¬ 
matic reflex in human conduct is impregnated with inner 
meanings and significant noetic symbols which the observer 
must understand and interpret in order to grasp the sense 
of the behavior. I do not believe that the realists, even the 
most extreme, would agree to consider as "legal” the fact 
that a particular judge wipes his nose during a trial! To 
speak of "official behavior” is to introduce the entire realm 
of noetic symbols and inner meanings associated with the 
term "official,” and thus to undermine the logical consistency 
of this conception. Hence the term "realism” in this trend 
has a tendency to take very different significances, none of 
which, however, has any precise relation to realism or neo¬ 
realism in the philosophical sense of these terms. Legal 
realism has now the sense of "naturalistic sensualism,” now 
that of a simple exigency of replacing value judgments by 
reality judgments, now that of an "empiricism,” which 
term can assume numerous meanings, now that of anti- 
conceptualism, now that of decisionistic and actual istic 
irrationalism 1 which need be neither sensualist nor realistic, 
etc. From the viewpoint of its application to jurisprudence, 
this decisionist trend, which dissolves law in administrative 
arbitrariness, predominates among realists in the last analy¬ 
sis. Its danger, from the viewpoint of the existence of law 
itself, as a specific social regulation, has already been de¬ 
nounced forcefully by Dean Found in his severe, but, from 

' O'Uiul li.i- altc.uh ri.Oith itiiiuMtcil tin* l.u'K ot j in.I'.ciuss hi tht? tt*rm realism 
a* recently emploNo.l by le>;.il sUnil.ii>. it. i ■ ».;» v Juristic Theory (1040) 

p. 46 IS. 
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this viewpoint, unquestionably deserved criticism of legal 
realism. 1 

Except for the elements cited, the realistic trend 
is marked above all by a desire to make jurisprudence itself 
purely scientific or at least to base it solely on science. Thus 
realists who distinguish jurisprudence as an art from science 
properly so-called, like Llewellyn 2 and also like Radin, 3 
strive show that it can get along without any goal and any 
philosophical reflection. They forget that even techniques 
based on authentic natural sciences have also precise goals 
to be achieved. Medicine aims at the health of the sick, 
engineering the building of bridges which shall span rivers 
and bear heavy loads. They forget, furthermore, that goals, 
without which no jural technique can get along, while con¬ 
ditioned by the type of legal system in question and by 
the social structures and situations to which it corresponds, 
are simultaneously linked with particular spiritual values 
embodied in them. The view of the legal realists, even of 
the most subtle, like Llewellyn, being neither clear nor 
precise on this question, all interest in their work seems to 
me to be concentrated in the domain of science, entirely 
detached from value judgments, on which they propose to 
base the jurisprudence. To the extent that this science is 
conceived simply as a naturalistic psychology, as in Robin¬ 
son (Law and the Lawyers, 193 s )), or an even more dubious 
psychoanalysis as in Frank, it lies outside of our domain. 
Here it suffices to note that no kind of individual psy¬ 
chology can generally lead to a contact with the problems 
of law as phenomenon essentially constituted by collective 

1 See “The Call for Realistic Jurisprudence” in Harvard T.aw Review, vol. 44 
(1931), p. 707 ct scq., and Contemporary Juristic Theory (1940), p. 1-29. 

2 “We have to do primarily with law as a science of observation, and secondarily 
with law as an art. We are presented in law, as in every other discipline, with 
the fierce distinction between a science and an art” (“Legal Tradition and Social 
Science”, in Essays on Research in Soc. Science (1936), p. 90, 192, 104, and 
F'ruiudtAe.n edit mul Rcditssp.cchnng in America, 1933), vol. 2, p. 89 fF.) 

3 Law as Logic and Experience (1940), p. 54-56, 125, 136-137, 145-165. On 
certain inconsistencies in the conception of Max Radin cf. Introduction, above. 
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experience and linked to the social whole. But to the ex¬ 
tent that this science is conceived as sociology of law 
(Llewellyn) or simply as sociology (Arnold), we must 
consider the doctrines of this current in greater detail. 

K. N. Llewellyn declares even in his first writing that 
the scientific basis of jurisprudence can be only the sociology 
of law; "It is indispensable to give the sociology of law 
the possibility to achieve its own work, without disturbance, 
before its sto*e results can be applied to Jurisprudence.” 
(I ) ui judi/jenrechl, etc., 1933, vol. 2, p. 119). The first 
step of this sociology of law must be “the fierce distinction 
between science and art.” At the same time, it must take 
account of the fact that it is not law which creates society, 
but that the preexisting society being richer than all regu¬ 
lations gi\es birth to law. "Law end the law officials are 
not therefore in any real sense what makes order in society. 
For them society is given and order is given because society 
is given" ("The Bramble B//.\h," 1930, p. 12). "The law 
is not all, nor yet the major part of society” ("A Realistic 
Jurisprudence,” Col. Law Rev. , 1930, No. 30, p. 443). Legal 
sociology presupposes "the conception of society in flux, 
and in flux tvpkallv faster than the law, so that the probabil¬ 
ity is always given, that any portion of law needs reexamina¬ 
tion to determine how far it fits the society.” "The concep¬ 
tion of law' in flux, of moving law” is but one consequence 
of the fact that it is society which engenders hnv and not 
Iaw r which engenders society ("Some Realism about Real¬ 
ism,” liar ran/ Law Review, 1931, No. 44, p. 1236). Mobil¬ 
ity like stability, always relative in law, is only a result of 
concrete social situations. "Our society is changing and law, 
if it is to fit society, must also change. Our society is stable 
and law, which is to fit it, must also stay fixed.” ("The 
Bramble Bush," p. 63). "Law is the organ of society’s woe 
when order is not working” (ib. p. 149). To study it socio¬ 
logically, one must begin with "observable behavior” and 
continue "in terms of the way in which persons and insti- 
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tutions are organized in our society and of the cross bearing 
of any particular part of law and of any particular part of 
the social in the social organization” (A Realistic Jurispru¬ 
dence, p. 464). 

All these statements, acceptable in themselves and remin¬ 
iscent of Cooley’s polemic against Ross’s nominalist con¬ 
ception of social control as the creator of the social bond, 
leave open and unresolved, however, a series of basic ques¬ 
tions. First, is law only the unilateral product of society 
or in part also the producer of society? The first conception, 
transforming law into a pure epiphenomenon, would elimin¬ 
ate from law all regulative function. The second conception 
presumes a bond between law and spiritual values, that is, 
clear consciousness that the sociology of law is a branch 
of the sociology of human spirit. Quite typically, Llewellyn, 
despite all his "realism,” does not claim so much descent 
from behaviorism, as from the combined influences of 
Sumner and Weber. But he merely fails to explain what 
he takes from each and how he reconciles them. He shows, 
moreover, such hostility against all collaboration between 
sociology and philosophy as to hinder every possibility of 
following Weber’s method of interpretative understanding 
of the spiritual meanings of behaviors. Thus, as a conse¬ 
quence, the reality of law is threatened to be wiped out in 
Llewellyn’s sociology. There arises, moreover, the pressing 
question of how Llewellyn reconciles his conception of law 
as a direct product of society and his definition of law as 
that which "the officials do about disputes.” The contra¬ 
diction would here seem to be flagrant, for "official be¬ 
havior” might be in total conflict with the life of society, 
might struggle against its movement, just as jural regulation 
in harmony with the rhythm of society might fail to find 
any expression in decisions of the courts. If Llewellyn 
were to reply that for him officials, the courts, etc., are 
"organs of society,” that would ilrst of all be tantamount 
to recognizing that here is no question of the simple external 
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behavior of judges, but of the significant noetic meanings 
of their behavior. This would further imply that what 
the officials do” is not law in its entirety, for courts being 
organs” presuppose a preexistent law which organizes them 
and gives them their jurisdiction. Llewellyn certainly had a 
sense of the impasse he was facing. And he tried to escape 
by adding in some of his studies to his original definition 
of law the statement that not simply official behavior, but 
jlso "the laymen’s behavior is a parr of law ( A Realistic 
furispiuJeme," p. b7) or, as he wrote elsewhere, that "the 
law is what courts or people are actually doing” ( Some 
Realism About Realism, p. 1237). But here the difficulty 
is not solved at all; it is merely driven to its extreme. For 
obviously not all conduct of people is to be regarded as 
law, but only a certain kind of conduct, that guided by 
jural patterns and symbols, and inspired by jural values (a 
fact which Llewellyn’s master, Weber, expressed in an 
over-simplified fashion- whose terms we criticized in our 
Introduction- by saying that the conduct which interests the 
sociology of law is that which follows or transgresses legal 
rules and their systematization). In any case, here we are 
back at the point of departure, and we must conclude that 
Llewellyn faces of the alternatives of abandoning his ultra- 
realist point of start, or of renouncing the sociology of law, 
which can develop only as a branch of the sociology of 
spiritual meanings. 

Since Llewellyn’s penetrating thinking remains unfinished, 
standing at a crossroads of development, we should not be 
astonished that in his most recent studies, "On Reading and 
Using the New Jurisprudence” (Cnlumhti J ,nr Review , 
vol. XI, p. *S81-6lf, 1940); and above all in his very im¬ 
portant article, "The Normative, the Legal and the Law- 
Jobs: The Problem of Juristic Method, Being also an Effort 
to Integrate the ‘Legal’ into Sociological and Politial 
Theory” (Yale Law journal , 1940, p. 1355-1400), he re¬ 
examines the whole question and arrives at new resulrs. 



FORERUNNERS AND FOUNDERS 


179 


This last article is extremely compact and rich; it develops 
an entire new program of sociology of law and really de¬ 
serves a book. It is the most positive outcome of Llewellyn’s 
research and one of the most important texts of American 
legal sociology. After having formally renounced the defini¬ 
tion of law as a prediction of official behavior, not solely 
because it is "an incomplete way to see law,” but still more 
because it threatens to eliminate the problem itself ( On 
Reading etc., p. 593-603, and note 17), and after having 
severely criticized the extremist conceptions of Frank (p. 598- 
603), Llewellyn raises anew the problem of defining law 
acceptably to the sociology of law. The latter, he now in¬ 
sists, must take into account the most different kinds of society 
(Llewellyn has announced a book in collaboration with A. 
Hoebel on Law-Ways of the Cheyenne Indians ) ana the 
role of particular groups in the life of law: "The legal must 
be studied in any group and needs light on every known 
type of social interaction.” Thus the object of the sociology 
of law cannot and must not be linked with the existence of 
courts or of the State ("Normative, etc.”, p. 1532, 1360, 
1365, 1374, 1386, 1393-1394). "The Law-Jobs and Law- 
ways, l repeat, go to the essence of any group." They do 
not "presuppose of necessity the existence of any tribunal at 
all . . . They are implicit in the concept of groupness . . . 
They are part of the living of men-in-groups.” Thus the 
legal systems of an inclusive society are "always somewhat 
pluralistic, instinct with diverse and warring premises of 
growth . . . The pluralistic vari-tendencied system is kept at 
work on the digestion or assimilation of the constant in-flow 
of new law-stuff and new trendings into it from the re¬ 
adjusting areas of the culture.” It implies "the clash of 
rival” law-regulations. "This requires to be made explicit 
because the law concept of modern thought goes only to that 
great unit called the State, or to such other political whole 
as may come in question. But in a functional view a nev/ly 
wedded couple, a newly formed partnership, a two-child 
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casual playgroup have each, qua group, the problems to 
deal with, which are here our concern.” Even more, the 
aspects which those problems take on in the modern State 
arc clarified and not obscured by observing them within such 
simpler groupings, taken as each, for the moment, a unit 
of observation.”*'(p. 1374). On the contrary, by detaching 
the definition of law and the description of the structure of 
its reality from any orientation on the needs of actual juridi¬ 
cal technique one obtains "a flood of new light” for jurists 
themselves. Indeed, "no analysis which is capable of general 
use for all groups can, unmodified, get into perspective all 
the official law phases of a developed modern society. That 
once admitted, however, I yet insist, that no quantity of 
modern technical complexity alters the nature of the basic 
functional problems, nor does it cause them to disappear.” 
(p. 1379). 

After having established that "the bridge between soci¬ 
ology and the legal” is "the human behavior in the realm 
or in the aspects which we regard as legal,” Llewellyn pro¬ 
poses to call this "group legal behavior” "law-ways,” which 
lie opposes to "law-stuff” (p. 13*57-1359). "Law-ways is 
used to indicate any behavior or practice distinctively legal 
in character, flavor, connotation or effect.” "Law-stuff is 
used to mean any phenomena in the culture which relate 
disccrnahly to the legal; it includes rules of law, legal 
institutions of any kind, lawyers, law-libraries, courts, habits 
of obedience, a federal system: in short, anything in the cul¬ 
ture whose reference is discernahly legal” (p. 1338). This 
last field, whose existence was denied by the legal realists 
at the beginning of the discussion, causes to reappear clearly 
the realm of the significant noetic meanings of legal con¬ 
duct, and drives toward a need for fixing exactly the differ¬ 
ence between the jural meanings and "religious,” "moral,” 
"economic,” "recreational” meanings. Llewellyn believes he 
can arrive at this without any contact with philosophical 
analysis, that is to say, "regardless of the inherent rightness 
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or justice" (p. 1364, 1370-73). The sociological description, 
or rather what he takes for sociological description, seems 
to him to be enough. The legal, according to him, pre¬ 
supposes “a socially significant normative generalization," 
but a normative generalization of a specific type. "All so¬ 
cially significant normative generalization which is in original 
an eternal process of emergence from the mere living of 
any group," consists in "a projection and idealization" of 
"right patterns" of different degrees in precision and gen¬ 
erality (p. 1357-1364). The legal is this patterned norma¬ 
tive generalization, insofar as it is bound to "authority" and 
regularity in the law-ways, as well as in the law-stuff. If 
the authority, or the regularity, is not sufficiently expressed, 
we are in a sphere close to the legal or pre-legal, which 
Llewellyn proposes to call "jurid" (p. 1358, 1366-1367). 
Authority in law-ways has different aspects: "effectiveness 
or existence as a part of the entirety concerned," "recogni¬ 
tion,” "enforcement or sanction," "supremacy" over com¬ 
peting standards and authorities. One of these aspects is 
sufficient to give to the normative generalization the author¬ 
ity necessary to be legal, which sum in the law-stuff is ex¬ 
pressed by imperativeness of some degree or other. The 
other element, "the regularity of patterns," is expressed, in 
its behavior aspect, by "going expectations, quantum of 
procedure, quantum of certainty of remedy" and, in its im¬ 
perative aspect, in "limits, devices, understandable char¬ 
acter" (p. 1367-1370). The "law-jobs" in all particular 
groups and in whole societies consist "in the disposition of 
trouble cases, in the preventive chanelling, in the allocation 
of authority and the arrangements of procedures, in the net 
organization of the group or society as a whole, so as to 
provide direction and incentive" (p. 1373-1383). The 
'juristic method," i.e., juristic technique, or in developed 
legal systems jurisprudence, as the solution "of the problems 
of keeping the legal institutions anc/its stuff in hand and 
on their law jobs," is itself a law-job. As such it can be 
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discovered in an embryonic stage in all groups and societies, 
but it takes clearer contours when courts come into recog¬ 
nized existence. (pp. 1392-1397). Thus juridical techniques 
can and must be made relative, integrated into the concrete 
situations of legal frameworks and explained sociologically. 

It would seem to us to be indisputable that Llewellyn’s 
program of the sociology of law and his description of the 
complex structure of its social reality is making very con¬ 
siderable progress. His analyses reveal the antinomic and 
pluralist complexity of the reality of law, of which the levels 
of depth he describes (an aspect of the study we have pro¬ 
posed to call systematic micro-sociology of law). He poses 
also the problem of the jural typology of particular groups 
and inclusive societies, liven his definition of law, which 
insists on the necessity of the interpenetration of the norma¬ 
tiveness and of the effectiveness, etc., and which reveals its 
characteristics of determination and generality (Llewellyn 
say “regularity,” but the term is not clear) of jura! regula¬ 
tion, would seem at several points to jibe with our defini¬ 
tion. One fundamental point remains obscure in Llewellyn’s 
analyses, however. Exactly what is the meaning of “norma¬ 
tive generalization,” and how can we speak of it and con¬ 
tinue to deny its connection with spiritual values? We have 
sufficiently insisted in the Introduction on the necessity of 
distinguishing between symbolic-cultural patterns and tech¬ 
nical patterns, as well as on the impossibiity of differentia¬ 
ting these cultural-symbolic patterns from one another with¬ 
out relying on a differentiation among the spiritual values 
(permeating them). By eliminating the appeal to specific 
jural values of justice, Llewellyn shuts off the possibility: 
(a) of connecting the intermediate character of the validity 
of law, which is placed between autonomy and heteronomv, 
to the internal structure of its regulation, as contrasted with 
that of religion, morals, and aesthetics; (b) of penetrating 
the deepest levels of the social reality of law, which tran¬ 
scend the corresponding patterns and are concentrated 
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around symbols proper, 1 collective values, and beliefs. His 
conception of juridical technique makes it relative exclu¬ 
sively to social structures and noi: to values realized therein. 
Therefore his notion of jurisprudence remains very disput¬ 
able. Moreover, while giving the sociology of law a task 
which it cannot accomplish (to define law without the help 
of philosophy), Lllewellyn does not avoid the danger of 
limiting its subject. He excludes from the sphere of the 
sociology of law the functional study of particularized jural 
values and the collective beliefs and intuitions which grasp 
them. 

In his new orientation Llewellyn has certainly broken 
the narrow circle of legal realism in which he was first im¬ 
prisoned, but he has not yet succeeded in working out an 
"ideal-realism” which takes account of the fact that the 
sociology of law is a branch of the sociology of the noetic 
mind studying the functional relations between spiritual 
meanings and social structures. Here is the limit of his 
stand-point. But his thought is still in the process of forma¬ 
tion, and there is every reason for hope. In order to appraise 
his contribution more precisely, one must await the com¬ 
pletion of Llewellyn’s new program in a book. 

The use by Thurman Arnold of legal realism as a point 
of departure for the sociology of law has taken a form 
quite different from that of Llewellyn. Like the latter. 
Arnold has entirely overcome the narrow conception of law 
held by the realists, but in quite another direction: that of 
a conviction that all social life is linked with collective illu¬ 
sions, beliefs in ideals. In his two works, The Symbols of 
Government, 1935, and The Polklore of Capitalism, 
1937, he has tried to show that "social institutions require 
faith and dreams,” irrational and illusionary beliefs in ideals 
and principles, "which are everywhere inconsistent,” but the 
"social effectiveness of which cannot be ignored.” The dog- 

A 

1 Llewellyn mentions the role of symbols in social life, but does not dissect their 
structure. lie regards them fundamentally “as something outside from legal” 
(p. 1390-91). 
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matic rationalisation of these illusory symbols makes them 
"obstacles and not aids," and feeds "the social disease of 
slavery to symbols." On the contrary, skepticism toward 
symbols, accompanied by a consciousness of the fundamental 
role which they play and cannot but play in social life, has 
a liberating character. That is why "the anthropological 
approach toward social ideals, their dissection without judg 
ing as to whether those stimuli are sincere," is simultane¬ 
ously the basis of all objective social science and can have 
the practical effect of a revolt against their degeneration 
into oppressive idols. 

Applying these considerations to discussions about lav, 
and jurisprudence, Arnold writes: 

"Law is primarily a great reservoir of emotionally im¬ 
portant symbols." It "consists of a large number of mutu¬ 
ally contradictory symbols and ideals" (Symbols of Govern¬ 
ment, p. VI, 49). All symbols being "inconsistent," "obvi¬ 
ously law can never be defined" (ibid p. 36). "It is a sort 
of heaven which man has created for himself on earth" (p. 
33). It is a part of the function of law to give recognition 
to ideals representing the exact opposite of established con¬ 
duct. I he principles of law are supposed to control society, 
be cause such an assumption is necessary to the logic of the 
dream. 4 he observer should constantly keep in mind that 
the function of law is not so much to guide society, as to 
comfort it" (p. 34). But at the same time "the student . . 
needs to understand that while the presence of the ideal 
element in law is a confusing factor, its omission leads to 
a spiritually unstable institution, backed by the harsh exer¬ 
cise of power, lacking that permanence and strength which 
come from unquestioning public acceptance" (p. 71). This 
mistake was made especially by the sociologist, Pareto, 
whose conceptions, in some measure close to Arnold’s, are 
compromised by a dogmatic adherence to the "ideal of 
power itself," which makes the social skepticism of this 
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reactionary thinker unconsequent and unilateral (ibid, p. 
250-251). 

Jurisprudence, "jural technique," "the mystery" of which 
Arnold proposed to dissect along with that of the law, is, 
according to him a symbol itself, but one of the second 
degree, "the holy of holies" (p. 47 and ff.). It is the ex¬ 
pression of a "great emotional need" for a rational unity of 
what cannot be harmonized. "We may describe jurispru¬ 
dence as the effort to construct a logical heaven behind the 
courts wherein contradictory ideals are needed to seem con¬ 
sistent" (p. 56). "We may define jurisprudence as the 
shining but unfulfilled dream of a world governed by rea¬ 
son" (p. 58). "A sort of heaven, if it is to be successful, 
must be far away" (p. 223). Thus the "holy of holies," 
which jurisprudence seeks is linked with "the escape from 
reality," "which constitutes not its weakness but its greatest 
strength" (p. 44). The true social function of jurisprudence 
in action in courts as well as in the writings of jurists, is 
"ceremonial and ritualistic." "Both are necessary to create 
faith and loyalties concerning governing forces" (p. 45). 
Thus "jurisprudence should be considered as ceremonial 
observance rather than a scientific observation" (ibid). 

The realists do not take sufficient account of this situation, 
and finally fall into the same errors as the idealists against 
whom they rebelled. For if the idealists take for reality 
symbolic illusions rationalized into principles and doctrines, 
the realists, while denying the intervention of principles 
and doctrines, take existing symbolic ceremonies for reality 
(p. 10-15). Both "ignore the structure of the institution be¬ 
fore them, except as it illustrates their theories" (p. 24). 
"No realist or skeptic ever quite escapes the influences of 
the symbols of his time, because most of his own conduct, 
and the conditions under which he maintains his own pres¬ 
tige, are based on the symbols" (p. 42-43). "It is child's 
play for the realists to show that law isAiot what it pretends 
to be and that its theories are sonorous rather than sound." 
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“Yet the legal realists fall into great error when they believe 
this to be a defect in the law" (p. 44). Seeking to correct 
this "defect," whicli is nothing less than the sense and 
strength of law, "realism in law schools tends to become 
only the same old jurisprudence with a new terminology" 
(P; 53). 

4 he conclusion of all this is, for Arnold, the necessity 
(granting the impossibility of defining and differentiating 
symbols) of basing all social sciences solely on sociological 
description of social symbolism, conceived, despite their 
effects, as illusory cryptograms, emotionally charged. "This 
would require the abandonment of separate sciences of law, 
political theory, and economics, for the study of the moving 
stream of humanity before their eyes, in which law, politi¬ 
cal science, and economics are so inextricably mingled, that 
there can be neither truth nor wisdom in their separation" 
(p. 22, 76-103). Such a dissolution of the particular social 
sciences into a sociology of symbols is, according to Arnold, 
particularly urgent in our epoch, because never before has 
so great and fatal a role been played by symbols degener¬ 
ated into idols and obstacles hampering the spontaneous 
movement of society (folklore of Capitalism, passim.). 

Arnold’s conceptions, which have attracted much atten¬ 
tion and provoked wide discussion, arc extremely instructive 
from the point of view of the sociology of the human spi¬ 
rit. For Arnold, having grasped with particular force 
the decisive importance of symbols in social and especially 
in jural reality, has been prevented from reaching acceptable 
conclusions because of deficiency in his conception of sym¬ 
bols themselves. Emphasizing rightly that social symbols 
are heavily charged with emotion and even with mysticism, 
he feels justified in concluding that they are entirely sub¬ 
jective projections, fantasies, meaningless illusions. This 
conclusion has been reinforced in him by an intellectualist 
prejudice, according to which all that is not subjective is 
necessarily rational. As though emotional-volitional values. 
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inspiring symbols, could not be considered objective and 
spiritual, no less than logical ideas! Thus he has confused 
the study of objective values with the dogmatic rationaliza¬ 
tion of symbols. The result has been skepticism, not solely 
with regard to symbols (a skepticism partly justified insofar 
as they constitute an intermediate and relative sphere), but 
also with regard to particularized spiritual elements em¬ 
bodied therein. Hence his negation of all possibility of 
differentiating symbols, his return to the earlier imperialism 
of sociology, with its claim to be able to absorb and dis¬ 
solve all social sciences and the refusal to admit even any 
differentiation of branches within sociology itself (sociology 
of law, knowledge, religion, economics, general sociology, 
social psychology, etc.). Thus Arnold finally cannot find a 
specific place either for law among social symbols, nor for 
the sociology of law within sociology. 

Contrary to his premises, however, Arnold goes on to de¬ 
fine law, which he has declared indefinable, and he even 
links symbols, which he calls illusory, to objective spiritual 
values. This he does involuntarily and, so to speak, un¬ 
consciously. In fact, after all his insistence on the incon¬ 
sistency of law, he writes as follows: "Law preserves the 
appearance of unity while tolerating and enforcing ideals 
which run in all sorts of opposing directions. And herein 
lies the greatness of the 1 aw.” (Synib. of Gov., p. 247). 
"The law fulfills its functions best when it represents the 
maximum of competing symbols" (p. 249). Does this not 
mean that law is a preliminary reconciliation of different 
and conflicting values, embodying itself in social reality by 
means of symbols? And does this not constitute a return 
to a definition of law, rather analogous to that which we 
gave in the Introduction (V) ? On the other hand, after 
having denied any need for studying the spiritual and objec¬ 
tive elements which express themselves in symbols, and while 
regarding symbols as pure illusions, 'Arnold writes: "We 
suggest that the formula of the new social philosophy may 
be the fundamental axiom that man works only for his 
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fellow man” [ibid, p. 263 and Folklore, passini). But then 
objective and spiritual values exist after all, and their par¬ 
ticularizations must be sought in symbols, variable and rela¬ 
tive, of course, but quite clearly something other than illu¬ 
sions. 

All the interest of Arnold’s writings lies, it seems to me, 
in his approach to this conception, whose development his 
philosophical prejudices prevent. And that is why his writ¬ 
ings, despite their suggestive and seductive force, remain 
only essays, open to very varying interpretations and chiefly 
misinterpretations. 


Suction Three 

Some Other Present-day Currents 

In Prance the most recent studies in the field of the soci¬ 
ology of law (except for those of the Durkheim school) 
have concentrated generally on a description of actual trans¬ 
formations in law and on a study of the characteristics of 
trade-union law contrasted with that of the State. Maxime 
Leroy, in his now classic books, Le Code Civil ct le Droit 
Nouveau (1906) ; Les transformations de la Puissance Pub- 
lique (1907) ; La Loi (1908) ; La Contnine Ouvriere, 2 vols. 
(1913); Les Tendances du P on voir et de la Libert e en 
France an XXe siecle (1937), contributed a model for this 
type of study, based only on the descriptive observation of 
empirical variations and liberated from all dogmatic claims 
and tendencies. But this purely descriptive method, to the 
extent that it pierced through to spontaneous levels of jural 
reality, could not but raise problems of systematic sociology 
of law. This it did by revealing the multiple conflicts which 
move the actual life of law, conflicts between rules fixed in 
advance and flexible principles, between frameworks of law 
corresponding to diverse types of groupings and even be¬ 
tween different kinds of social regulation. 
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Other writers followed the same type of investigation. 
Among them have been Cruet ( La Vie du Droit et I’lmpuis¬ 
sance des Lois, 1914) and, above all, Gaston Morin, ( La 
Revolte de Fails contre le Code , 1920, and La Loi el le 
Contrat : La Decadence de leur Souverainete, 1927). They, 
too, show serious concern for problems of systematic soci¬ 
ology of law. Their conclusions might serve as a rallying- 
point and a background for the deeper objective description 
of actual transformations in the law. The systematic analysis 
of problems of the sociology of law on an ideal-realist basis 
and as a branch of the sociology of human spirit, 
chiefly under the aspect of the microsociology and jural 
typology of groupings, inspired the works of the present 
writer. 1 But these had mainly another aim. They were con¬ 
cerned either with a study of the collaboration of the soci- 
ology of law and the philosophy of law in defining a par¬ 
ticular kind of law (social law), or with an analytical 
approach to the problems of microsociology in general. That 
is why in the works cited, the interrelations of the branches 
of the sociology of law were not sufficiently analyzed, and 
the social reality of law itself somewhat simplified, lacunae 
which the present work tries to fill in. 

In Anglo-Saxon countries, the development of pluralistic 
theories in political science has paralleled the more recent 
trend of the sociology of law in France. Defined for the 
first time in G. D. H. Cole’s Social Theory (1920) and 
Harold J. Laski’s Authority in the Modern State (1919), as 
well as in J. A. Hobson’s The Guilds and the State (1918), 
this trend attracted attention primarily by its connection with 
’guild socialism.” Political pluralism has had its most de¬ 
tailed expression in Laski’s Grammar of Politics (1926), 
and has found some partisans in the United States (cf. 
W. F. Shepard, ’’Political Science” in H. E. Barnes, History 

1 L'ldee du Droit Social (1932), Le Temps Pr l Sent et l’I die du Droit Social 
(1932), VExperience Juridique et la Philosophic pluraliste du Droit (1936), and 
"Les Formes de la Sociabilite” (1938) in lissais de Sociologie. 
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and Prospects of Social Science, 1925, p. 396, 443, and to 
some extent also Mary P. Follet, The New State, 1918, 
Creative Experience, 1924). It has moreover, concentrated 
its efforts particularly on the teleological and practical 
questions of the reorganization of the present-day’s State 
and society on the basis of a new equilibrium of groups 1 
rather than on a disinterested description of the jural 
typology of groups, to which, however, it has certainly con¬ 
tributed. 

Much more important from the viewpoint of the soci¬ 
ology of law proper, has been the contribution of John R. 
Commons in his remarkable work, The Legal Foundations of 
Capitalism (1924). As its title shows, this book is dedicated 
chiefly to the sociological description of the present-day 
legal system, that is to the legal typology of the inclusive 
society of today. Commons describes in an impressive and 
thoroughgoing fashion the transformation which has taken 
place in meanings of such legal institutions as property and 
transactions which are today founded on "expectations of 
invisible things," thus confirming some of the points made 
by h. bevy in Prance. He shows forcefully the rise of an 
industrial government" (p. 306-312) competing with the 
State government, as well as the role of the law of labor 
unions and trusts in contemporary jural life. But Commons’ 
book does not stop here. It contains important reflections on 
the systematic sociology of law, concentrated around the 
working rules" which govern "groups of associated in¬ 
dividuals in going concerns** (p. 6 ct seq,, 134 et seq., 298 
et seq., 331 et seq.). "Each going concern is, indeed, a 
government, employing its peculiar sanction" and regulated 
bv its own framework of working rules. Under the influence 
of traditional concepts, however. Commons does not regard 

1 Cf. my critical analysis of Knglish political pluralism and guild socialism in 
I t ( v< .-n. 'll. I. .y/:.v lintc ,lu (1 >M5), JS7 et sa f . 

00 aUo C * Sabine. “Pluralism. A Point of View” in the American Political 
.Science Reinexc. rol. XVII (1933) and S. W. Coker, “The Technique of the Plu¬ 
ralist .state.” i bid. vol. XV (1921). 
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these "working rules” as law, except when they impose 
themselves on the official courts and can serve as a "basis 
of prediction of the probability of official behavior" (p. 90, 
127). This leads him to the conclusion that "law, ethics 
and economics" are all aspects of "working rules" of the 
same structure being differentiated only according to the 
degree of probability of external behavior which they can 
de:e -mine. He would consequently be inclined to base their 
: ti: ’i ■' on a unique discipline, and falls into the same diffi¬ 
culties we have pointed out in analyzing "legal realism," of 
\/hL!i. in one sense, he is a forerunner. 

Much less typical of current tendencies in American legal 
sociology is the recent Introduction to the Sociology of Law 
(1939) of N. S. Timashev. This highly informed and 
Icar cJ book contains a "sociological theory of law" of the 
old t/pe, rather than the sociology of law properly so-called. 
The author’s attention is concentrated on a definition of law 
in which are united collective moral conviction and the 
heteronomous power which enforces it, a very disputable 
definition since it ignores the fact that jural conviction (if 
it is generally a conviction!) is different in structure from 
moral conviction. It likewise ignores the fact that power, 
insofar as it is linked with law, is itself based upon law. 
Timashev adds general considerations on the evolution of 
law and the relation of law and other manifestations of 
culture. These considerations are interesting in themselves, 
but do not sufficiently take into account either the qualita¬ 
tive discontinuity of types of inclusive societies, or the 
jural typology of particular groupings, not to speak of a 
total lack of jural microsociological analysis even under the 
aspect of conflicting levels of depth (rigid, flexible, spon¬ 
taneous), an aspect so much stressed by other current au¬ 
thors. 

In Germany the book of Hugo Siijzheimer, De Taak der 
Recbtssociologie (Dutch, 1935), was preceded by a multi¬ 
tude of important preparatory works by the same author on 
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labor law, particularly Die soziale Selbstbestimmung im 
Recbt (1916), Grundziige des Arbeitsrechts (1st ed., 1921, 
2nd ed., 1927), as well as Die Soziologiscbe Metbode in der 
Privatrecbtswis senschajt (1909). Sinzheimer, drawing si¬ 
multaneously on Gierke, Ehrlich, and Weber, posed the basic 
problem of the differentiation and hierarchization of the var¬ 
ious parts of our discipline. He proposed to distinguish be¬ 
tween (a) descriptive sociology of law, (b) critical sociology 
of law, (c) genetic sociology of law and (d) theoretical so¬ 
ciology of law. Critical sociology of law studies the problem 
of the realization of norms in effective collective conduct. 
Theoretical sociology of law studies the action of the spirit¬ 
ual elements, as well as of the morphological and economic 
aspects, on the constitution of the reality of law. Descriptive 
sociology of law merely assembles facts about the life of law 
in various societies. Genetic sociology of law follows the 
transformations of law according to concrete spheres and 
epochs. Critical sociology of law presupposes descriptive, 
gentic leans on the two, and theoretical sociology of law 
crowns the edifice. 

If we can only approve the idea of clearly distinguishing 
and arranging the various orders of study which constitute 
our discipline, we must nevertheless regard as questionable 
the way in which Sinzheimer does so. In fact, "description” 
would seem to us impossible without precise criteria; "criti¬ 
cism” is rather too closely linked to Weber’s prejudice, separ¬ 
ating stabilized systems of rules too much from their realiza¬ 
tion in practices and conducts. Sociological "theory,” finally, 
seems to be with Sinzheimer simply a study of factors in the 
genesis of law. 

Among other central European writings on genetic soci¬ 
ology of law, applied to contemporary society, note must be 
taken particularly of the work of the Austrian, Karl Renner, 
entitled Die Rechtsinstitnte des Privatrechts und ibre soziale 
Punktion (1929), the first draft of which appeared under 
the title "Die soziale Funktion des Rechts” (1904) in Marx- 



FORERUNNERS AND FOUNDERS 


193 


studien, vol. V. This book contrasts the immutable "'legal 
framework" with its economic and social repercussions under 
the regime of developed capitalism. It concludes that a radi¬ 
cal transformation of society does not always imply a con¬ 
comitant modification of legal structure; consequently, eco¬ 
nomic evolution has not always law as a factor, nor does 
the transformation of social economy always have direct 
repercussions in law. For example, the structure of property 
has today thoroughly changed and has become "socially and 
economically" a power of command over masses of wage- 
earners subjugated to an authoritative organization. But 
"juridically" the law of property has remained purely in¬ 
dividualistic. Obviously Renner, in analogy with Weber, 
subordinates the sociology of law to a study of the realiza¬ 
tion of the rigid rules of law in effective conducts. But this 
he does without observing that there are deeper levels of 
law, varying in direct and immediate functional relation 
with the totality of social life, the transformation of the 
structures of jural institutions being in action independently 
and even in opposition to abstract propositions of law. The 
latter form only the rigid crust, the surface of the reality of 
which is in perpetual flux. Renner’s conceptions are, never¬ 
theless, very instructive from the viewpoint of the limits 
which Marxist sociology finds forced to impose on itself 
when it seeks to deal with jural phenomena. From a simple 
epiphenomenon of productive forces, law becomes an auton¬ 
omous sector of social life interacting with other sectors, the 
productive forces themselves being interpreted by some re¬ 
cent Marxists as identical with "total social phenomena" em¬ 
bracing the spiritual and psychological strata. 

Thus Marxist sociology in general, and its sociology of 
law in particular seem increasingly to be escaping natural¬ 
istic and realistic temptations (see also N. Bucharin, Histor¬ 
ical Materialism , 1922, American e^. 1925; Paschukanis, 
Allgemeine Rechtslehre und Marxismus, 1927; and, as men¬ 
tioned above, Karl Mannheim’s fusion of the methodology 
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of Weber and Marxism in Ideology and Utopia, enlarged 
English ed., 1937). On the other hand, Franz Oppenhcimer, 
an independent German sociologist inspired by both Marx 
and the Austrian L. Gumplowitz ( Grundriss der Soziologie, 
1886; Die soziologische Staatsidee, 1902; Grandriss der So- 
zio logic, posthumous ed. 1926), falls once more into natural¬ 
ism. In his voluminous System der Soziologie (1923-33), 
whose second volume is devoted to the sociology of the 
State and of law, he reduces these elements to relations of 
forces which reveal themselves in struggles of races (social, 
not biological), classes and groups. Minute descriptions of 
historical types of inclusive societies are here employed to 
establish a philosophy of history, to predict a future con¬ 
forming to the author’s federalist ideal, and to erect a skel¬ 
eton of a sociologico-naturalistic theory of law. Here we 
witness a return to the very beginnings of sociology, to long- 
transcended errors which once barred the road to the devel¬ 
opment of the sociology of law properly so called. 

Relatively more fruitful tendencies emerge in the recent 
work of the Hungarian scholar, Bar:'.a Horvath, Rechtsozi- 
ologie (1934) ; see also (he author’s summary in French, "So- 
ciologie Juridicjue et 1 hcorie Proccssuelle du Droit” in 
Archives de Philosophic du Droit et de Sociologie Juridique, 
193\ Nos. 1-2). hollowing Weber. Honath see the social 
reality of law as effective conducts corresponding to coher¬ 
ent systematizations of rigid norms. In exaggerating this 
conception, under the influence of the logical formalism of 
Kclsen, he bases the sociology of law on a "synoptic 
method which, without confusing or connecting them, 
would compare "ought” to "is.” The problems of sociology 
of law are reduced to the relations between law and other 
social phenomena, economy, different kinds of struggle, 
power (Macht) and knowledge. For each of these rela¬ 
tions, he studies the historical variations, then the mutual 
social function of two confronted phenomena, finally the 
variations of logical and axiological (value) principles 
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which inspire them. In every case these confrontations lead 
Horvath to the conclusion that law, with respect to economy, 
struggle, power, and knowledge while supplementing and 
interpenetrating one another, are in a relation of inverse 
progression; they do correspond only when the degrees of 
average intensity are concerned. Law as a social phenome¬ 
non is, then, relatively autonomous. Only with respect to 
different ‘'procedures,” procedures linked to litigations be¬ 
fore the bench or extrajural procedures, does law find itself 
entirely engaged and placed in a relation of direct progres¬ 
sion with them. That is why Horvath thinks he can con¬ 
clude that law, from the sociological viewpoint, is “the his¬ 
torical, social, logical, and axiological function of procedure, 
which in itself is the technical means of combining liberty 
with social compulsion.” “The mutual relation of the most 
developed procedure and law is not inverse, but direct. Law 
is only a superlative of procedure;” the sociological study of 
law would, then, in the end show itself capable, the author 
believes, of “establishing a procedural theory of law,” which 
has something in common with the American “legal real¬ 
ism” (see above). 

The first defect in Horvath’s sociology of law consists of 
his synoptic method, which denies to our discipline capacity 
tv> have its own subject, and which reduces it to a combina¬ 
tion of subject-matters borrowed from other sciences; thus 
this method eliminates the possibility of studying full reality 
of law, in which the spontaneous jural life plays a basic role. 
The other defect shows itself, it seems to us, in an insistence 
on problems lying on the periphery of the sociology of law 
—relations between the social reality of law and other social 
phenomena (which, moreover, inexplicably include neither 
morality nor religion). But these can be studied only after 
the pinciple analyses of the sociology of law are achieved 
(cf. our study of factors, infra, Chapter V). Horvath begins, 
so to speak, at the end, and althougl/his analyses often have 
interesting results, they suffer, despite all treatment of his- 
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torical variations, from an extreme generalness which elimi¬ 
nates all genuine typology. The differentiation of law ac¬ 
cording to qualitative types of forms of sociality and groups 
is ignored as is the differentiation of social reality in layers 
of profundity. Now, the different kinds, frameworks and 
systems of law thus distinguished will be found by us in 
extremely varied relations to economics, struggle, power and 
procedure. Horvath sees only the legal typology of inclusive 
societies, but even this does not halt his trend toward ex¬ 
cessive generalization. It finally comes to serve as scaffold¬ 
ing for a prccedural “theory of law/* as dogmatic as any 
other, and capable only of compromising the true sociology 
of law, since it transcends the latter’s competence. Horvath’s 
failure, despite the breadth of his learning and his penetrat¬ 
ing analyses, is instructive. It shows how dangerous it is to 
undertake the study of the sociology of law without having 
sharply differentiated its distinct and interdependent sec¬ 
tions, and without having defined the specificity of the 
social. 

It is impossible to conclude this brief survey of current 
tendencies in the sociology of law without mentioning the 
rich development of legal ethnology and comparative law, 
disciplines which have constantly become more circumspect, 
more modest and more hostile to the simplistic thesis of 
evolutionism. More and more, their study has tended to 
limit itself to the establishment of discontinuous types. In 
legal ethnology, it is indispensable to mention the works of 
the Franz Boas’ school in America: the many important con¬ 
tributions to the ethnology of the KwakiutI Indians of F. 
Boas himself (containing the discovery of the jural institu¬ 
tion of potlach), as well as his books The Mind of Primitive 
Alan, 1922; Anthropology ami Modern Life, 1928; General 
Anthropology, 1938; the books of R. I,. Lowie, Primitive 
Society, 1920, The Origin of the State, 1922, An Introduc¬ 
tion to Cultural Anthropology, 1934, as well as the works of 
Alexander Goldemveiser. In Britain, as well as in America, 
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the books of Bronislaw Malinowsky enjoy great authority; 
particularly concerned with primitive law are: Argonauts of 
the Western Pacific, 1922 , Crime and Custom in Savage So¬ 
ciety, 1926, Myth in Primitive Psychology, 1926, Sex and 
Repression in Savage Society, 1927, The Sexual Life of Sav¬ 
ages in North-Western Melanesia, 1929, Coral Gardens and 
their Magic, 1935, The Foundations of Faith and Morals, 
1936. 

In Germany, the most important contribution in this field 
is Thurnwald’s book Die Menschliche Gesellschaft in ihren 
ethno/ogisch-soziologischen Grundlagen (especially vol. V, 
1934, devoted to law). In France, after the important works 
of Durkheim’s followers: Paul Fauconnet, La Responsabilite, 
1920; Marcel Mauss, Le Don, Formes archaiques des echati - 
ges, 1923 ("Annee Sociologiquc,” Nouvelle Serie) and 
Georges Davy, La Foi Juree . 1922, the publications of the 
"Institute of Legal Sociology and Ethnography of Paris/’ 
edited by Rene Maunier must be cited, as well as his own 
books Melanges de Sociologie Nord-Africaine, 1930 and 
Coutumes Algeriennes . 1935. For comparative law, as the 
greatest achievement must be cited John Henry Wigmore’s 
work, A Panorama of the World's Legal Systems, I-III vol. 
I, ed. 1928, II, ed. 1936. In France the numerous very im¬ 
portant volumes published by the "Institute of Comparative 
Law at Lyon’’, under the direction and inspiration of Ed¬ 
ouard Lambert, represent the best achievements in this field. 

The International Institute of Sociology of Law (Paris, 
1931-1940, General Secretary Georges Gurvitch) has in its 
two series of publications: Archives de Sociologie Juridique 
(25 volumes) and Annuaires des Congre (4 volumes), 
made an effort to give a complete survey of all recent re¬ 
searches in sociology of law. 



CHAPTER TWO 


Systematic Sociology of Law 

(The Microsociology of Law) 

Systematic sociology of law has the task of studying the 
functional relationship between social reality and kinds of 
law. It is necessary to distinguish clearly between kinds of 
law, frameworks of law, and systems of law . The real col¬ 
lective units only, e.g., groups, give birth to the frameworks 
of law, the latter representing already the syntheses and the 
equilibria among different kinds of law. The analogy is per¬ 
fect with the structure of every group constituted by synthe¬ 
sis and equilibrium among different forms of sociality. At 
the same time the all-inclusive societies only, i.e., the syn¬ 
theses and equilibria among the multiplicity of groups, en¬ 
gender ’'the systems of law”; in these systems compete and 
combine different frameworks of law, each of which itself 
represents a synthesis of different kinds of law. For example, 
the "State Law”, "trade-union Law”, "cooperative Law”, 
"family Law”, etc. are only frameworks of law, into which 
compete and combine different kinds of law. The "feudal 
law”, "bourgeois law”, "American Law” "French Law”, 
"actual Law”, "Archaic Law” are systems of law into which 
many frameworks of law oppose and seek equilibria. 

This is the reason why the problem of kinds of law is 
independent from that of types of groups and of types of 
all-inclusive societies and is linked with that of forms of 
sociality and layers of depth, i.e., it is bound with the micro¬ 
sociology. 
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In modern physics a distinction is made between "macro- 
physics”, dominated by constants founded on the calculation 
of probabilities and "microphysics” of electrons, waves and 
"quanta”, in which the indeterminate is infinitely greater. So 
in sociology it is possible and desirable to come down to the 
simple and irreducible, so to say, microscopic elements of 
which each real collective unit is composed. Such microsoci- 
ological elements are not at all individuals, but the ways of 
being bound to the whole and by the whole, the forms of 
sociality. 

It is in regard to these "social electrons” that the plural¬ 
ism, the moving variety and the indetermination in the so¬ 
cial life are the most strongly pronounced. Thus, it might 
appear very paradoxical to link the "kinds of law” to the 
"forms of sociality” and the layers of profoundity in social 
reality, that is to the most unstable and "anarchical” elements 
in the social life. Are we not accustomed to see in law the 
principle of unity.and stability, the rule of solution, at least 
provisional, of social conflicts? From this point of view 
jurists and sociologists often agree in the statement that all 
jural regulation presupposes a center of unification on which 
it rests; elsewhere they seek the latter not so much in a par¬ 
ticular group, as in the all-inclusive society, unfortunately 
often identified, without any reason, with the State. From 
here it is only one step more for binding the fate of law with 
that of the State and for considering the distinction between 
public law and private law as the solution of the problem 
of kinds of law. But, this distinction depends on the vari¬ 
able disposition of the State which grants privileges, varying 
by epochs and circumstances, sometimes to one, sometimes 
to another sector of law; it is inapplicable to the immense 
sea of law not subjected to the State. Thus, the distinction 
between public and private law is not based on any internal 
criterion and does not solve at all the problem of jural dif¬ 
ferentiation as a function of social reality. 

It is indisputable that in the real social life law has a 
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true regulative firmness only while it is relatively unified in 
a jural framework, and even more in a legal system. In this 
sense the synthesis and equilibrium realized through the 
groups and the all-inclusive societies enjoy a preeminence in 
the jural life on the forms of sociality. This observation can 
be verified in the field of constraint, law, as we know admit¬ 
ting the possibility of constraint, but not requiring it neces¬ 
sarily. Jural constraint, in the sense of precise measures de¬ 
termined in advance and taken against the delinquent, can 
only be exercised by real collective units, groups and all- 
inclusive societies, but not by forms of sociality. Thus, con¬ 
straints protect the frameworks or systems of law rather than 
the kinds of law, which can profit from the former only in 
an indirect way. 

But to constraint in the strict sense is opposed in jural 
life the broader and more flexible concept of sanctions, i.e., 
of different sorts of reactions of disapprobation; moreover, 
the sanctions in the larger sense themselves are only the ex¬ 
ternal manifestation of the basic category of social guaranty 
on which is founded the effectiveness of all law (see Intro¬ 
duction). This is that social guaranty of the effectiveness 
of law which represents the indispensable true mark of all 
law; for the correspondence of the duties of some to the 
claims of others (the imperative-attributive character of 
law) is not possible without this social guaranty. 

Now every form of sociality is capable of becoming, un¬ 
der certain conditions, the basis of a guaranty of this kind, 
consequently the birthplace of law, protected or not by con¬ 
straints which are imposed by the unity of the group. We 
can also express, these observations in the following state¬ 
ments. Having designated as "normative fact” each manifes¬ 
tation of social reality capable of engendering law, i.e. to be 
its primary or material source (see Introduction above), we 
can conclude: the normative facts of the all-inclusive soci¬ 
eties possess in the jural life primacy over the normative 
facts of particular groups; and the latter possess primacy 
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over the normative facts of forms of sociality. But this does 
not hinder at all each form of sociality from giving birth to 
its own peculiar kind of law; the forms of sociality play, be¬ 
side and inside groups and all-inclusive societies, in which 
they are integrated, the role of primary sources of law, and 
this role is a very important and decisive one; for it is im¬ 
possible to understand the jural life of groups and inclusive 
societies without referring to the jural life of forms of so¬ 
ciality. 

Thus, the microsociology of law is definitely possible 
under the sole supposition that the distinction between kinds 
of law, frameworks of law, and systems of law is clearly 
made. 

The general conditions to which a manifestation of social 
reality must correspond in order to produce law, i.e., to 
be a normative fact, are the same for microsociological 
elements (forms of sociality), for real collective units 
(groups) and for. all-inclusive societies. The first condition 
is the capacity of these social facts to embody positive values 
by their very existence; this capacity as we know (see Intro¬ 
duction and Conclusion) is certified by the collective acts 
of intuitive recognition, acts in which the participants yield 
to a social fact realizing one of the multiple aspects of the 
idea of Justice. The second condition is that in these facts 
prevail the active element, a task to be accomplished. Not 
only some forms of sociality (for instance unions of people 
speaking the same language, relations founded on sex-ap¬ 
peal, or worship), but even some types of groups (groups of 
friends, escorts of chiefs, Humanity as distinguished from 
International Society, also partially the conjugal family, and 
so on, see further) in which the passive element is pre¬ 
vailing, show sterility from the jural point of view. On the 
contrary, all manifestations of active sociality (interpreta¬ 
tions having work to realize; relations with others consist¬ 
ing of exchanges, contracts, relations of property, conflicts, 
finally, struggles) and all active groups (Nations, States, 
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cities, villages, factories, industries, trade unions, cooper¬ 
atives, classes, international society, and so on) are produc¬ 
tive from the jural point of view, i.e., they engender their 
proper law and arc controlled at first by their own jural 
regulation. 

Moreover, only the active interpenetrations and groupings 
possess the capacity to engender organized superstructures; 
for the social organization is always a product of social ac¬ 
tion and represents the agency of this action. Not each mani¬ 
festation of active sociality and not each active group pos¬ 
sesses an organization, and law which they produce can 
affirm itself and be valid independently of all organization, 
whether the latter is born or only in formation. But the vir¬ 
tuality of an organized superstructure can directly serve as 
criterion of every active sociality and of every active group, 
and, consequently, also of their capacity to be producers of 
law . 1 If, as we see, there arc social links incapable of engen¬ 
dering law, of becoming normative facts, as well as of being 
regulated by law, this incapacity has nothing to do with the 
distinction between microsociology and macrosociology. The 
opposition between forms of sociality on the one hand, types 
of groups and all-inclusive societies on the other, re\eals its 
capacity to be applied to the analysis of jural life. 

The kinds of law which are in competition inside the 
same jural framework or inside the same legal system can be 
differentiated under a twofold aspect: horizontal and verti¬ 
cal. The horizontal point of view considers the kinds of law 
as functions of forms of sociability located on the same 
layer of depth; the vertical point of view considers the kinds 
of law as functions of the superimposed layers of depth in 
jural reality. To each form of active sociality, realizing an 
aspect of the ideal of Justice, and to each layer of depth of 
the jural reality corresponds a peculiar kind of law. Thus, 

1 See for more detailed anal\>is of tin* I'uotion my books Essais de Sociologie, 
1'US, and /'tZ** 4 /./ undiqut', 
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these two classifications, the horizontal one and the vertical 
one, crisscross. 

Consequently, the microsociology of law has a double 
task: 1, to study the kinds of law as functions of different 
forms of sociality; 2, to study the kinds of law as functions 
of layers of depth which can be found within every form of 
sociality when it becomes normative fact. 

Section One 

Forms of Sociality and Kinds of Law 
a. The classified!ion of the forms of sociality. 

I. The horizontal classification of the forms of sociality 
develops on two different levels of profundity: direct, spon¬ 
taneous sociality, and organized, reflected social ity. Spon¬ 
taneous sociality is manifested in immediate states of the 
collective mind, and also in collective behaviors, whether 
they be practices guided by more or less flexible patterns or 
collective acts of innovation and creation. Organized social¬ 
ity, on the other hand, is linked with collective behaviors in 
so far as they are guided by patterns crystallized in deliberate 
schemes, which are fixed in advance and impose hierarchized 
and centralized conduct. Thus organized sociality resists the 
mobile spontaneity of the collective mind and is separated 
from it. The different types of spontaneous sociality exert 
only more or less interior pressures , acting simultaneously 
within our consciousness as the pressure of one state 
of this consciousness on another, and in collective 
life, as the pressure of one form of spontaneous social¬ 
ity on another. Organized sociality, on the contrary, 
exerts sanctions and constraints from outside. It is re¬ 
mote, distant, separated by a greater or lesser gulf from 
the spontaneous infrastructure to which, under certain cir¬ 
cumstances, it can become transcendent. The character of 
the organized superstructures depends on the measure of 
their embeddedness in the spontaneous infrastructures and 
in their peculiar forms. Thus spontaneous sociality always 
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underlies organized sociality , and does not entirely express 
itself in the latter. At the same time, since spontaneous so¬ 
ciality is more mobile and dynamic than organized sociality, 
conflicts and tensions are incessantly arising between these 
two profundity-layers of social reality. Congealed schemes 
of the organized superstructures always lag and have again 
and again to be broken by the explosions and eruptions of 
spontaneous sociality. More or less this is even the case 
where, as in democratic regimes, organizational frames re¬ 
main wide-open to the influence of spontaneous sociality. 

'faking into account the fact that the spontaneous layer 
is fundamental and that distinctions between organized su¬ 
perstructures can be made only by considering the extent to 
which they are rooted in the spontaneous infrastructures, we 
must postpone these latter distinctions to the next section, 
which treats vertical strata of jural reality. 

II. Within spontaneous sociality, one may first observe so¬ 
ciality by interpenetration or partial fusion in the "We” , as 
opposed to sociality by simple interdependence between me, 
you, he, they, />., "relations with others.” This is the opposi¬ 
tion between integration and coordination, between collec¬ 
tive intuition and symbolic communication, between union 
and delimitation. When a "We” arises ("we-Americans,” 
"we-Frcnchmen,’ ’ "we-Englishmen,” "we-Proletarians,” 
"wc-intellcctuals,” etc.), this We constitutes an irreducible 
whole, a new unity which cannot be decomposed into a sum 
of members. But at the same time this whole is not opposed 
to their members. Here the whole is immanent to the parts 
and the parts are immanent to the whole. This reciprocal 
immanence, which might be designated as mutual partici¬ 
pation of the unity in the plurality and of the plurality in 
the unity is always present in the We, at least to a certain 
degree. The We means an interiority and intimacy of the 
union in an awakened state. It has an intuitive basis. Its 
foundation is actual collective intuitions. The actuality of 
the intuitive foundation of sociality by interpenetration in 
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the We is determined by the fact that patterns and symbols 
here play only a subordinate role for, in the last analysis, 
they presuppose a We already existing to a certain degree. 
Let us take the example of language. No one will entirely 
contest the greatest importance of language for the rap - 
prochement of consciousnesses and for their interior bond 
(the role of language in the formation of national unity is 
well known). But in order that the signs and symbols of a 
language should induce the same effects in all who speak it, 
in order for the language itself to be formed, it must be 
based on a previous union of consciousnesses. Thus language 
is only a means of reinforcing the interpenetration of con¬ 
sciousnesses; it is not the foundation of their partial fusion in 
the We, for it presupposes that fusion. Hence, sociality as 
participation in a We can dispense with symbolic inter¬ 
mediaries; by making possible precisely a mediation by 
signs, patterns, and symbols it dominates them, thanks to the 
actuality of the collective intuitions which serve as their 
effective base. 

Quite different is sociality by simple convergence and in¬ 
terdependence. Here consciousnesses and behaviors, though 
forming a new reality by their coordination, are relatively 
closed to each other. Despite their mutual bond, they re¬ 
main essentially distinct; their convergence, so to speak, does 
not reach to their interior. Though they orient themselves 
on one another, they continue to remain reciprocally trans¬ 
cendent and opposed to the whole. Instead of fusing, even 
partially, they reciprocally delimit one another, or even enter 
into conflict. The sole actual intuition in this form of soci¬ 
ality is that of the "reality of other selves," (whether "the 
other ” be an individual or a group, a totality), who are 
primarily felt as an obstacle, a shock. But the link itself is 
by no means experienced intuitively. For it to be knotted 
and reinforced, the "I, you, he, they" must appeal to inter¬ 
mediary signs, patterns, symbols, which here dominate the 
bond. Under these conditions, consciousnesses and behaviors 
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only communicate among themselves, and no communication 
can occur without the mediation of signs: words, gestures , 
declarations, outward marks, signficant behaviors. Thus in¬ 
termediary signs , patterns, symbols, serve as the primordial 
foundation of tin's form of sociality. For example, in ex¬ 
changes, contracts, relations of property, only gestures, dec¬ 
larations, oral or written, outward marks on an object and so 
on, can serve as an effective basis for the bonds established. 

III. The second criterion for distinguishing forms of so¬ 
ciality is that of the intensity of a spontaneous sociality by 
partial fusion. When this fusion is very weak and integrates 
only superficial states of individual consciousnesses, which 
open only on the surface but remain closed in their more 
profound and more personal aspects, we are dealing with 
the Ah/.vrev. When the fusing consciousmsses open md in¬ 
terpenetrate on a deeper and more intimate le\cl, in which 
an essential part of the aspirations of the personality is in¬ 
tegrated in the We, without, however, attaining the maxi¬ 
mum of this integration, we speak of Community. When, 
finally, the most intense degree of union or of We is 
achieved, that is, when the consciousnesses are open to one 
another as widely as possible and the most inaccessible 
depths of the selves are integrated in the fusion (which pre¬ 
supposes states of collective ecstasy) we speak of Com- 
amnion. 

The intensity of fusion and the force of pn ssnre do not 
by any //leans correspond , contrary to what might be sup¬ 
posed. In fact, it is in the masses precisely where the fusion 
of consciousnesses remains most superficial and where their 
deepest layers are closed to one another that the pressure of 
the social on the individual ’'selves” is strongest. On the 
contrary, the more the partial fusion of consciousnesses em¬ 
braces and integrates deeper layers of selves, the less is the 
pressure of social spontaneity felt. It is less strong in the 
community than in the masses, it is weaker in the commun¬ 
ion than in the community, reduced in fact to the point where 
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it is almost imperceptible. Moreover, intensity and volumf 
of sociality by interpenetration do not go hand in hand . The 
more intense, the less broad they are; the broader they are, 
the less intense. Thus, as a rule, communions are realized 
only in very restricted circles (sooner in a sect than in a 
church, sooner in a particular trade union than in a federa¬ 
tion of unions, etc). Inversely sociality as masses has a 
capacity to be extended to the vastest totalities. This is 
verified in the phenomenon of the split or the schism, the 
danger of which is present in every communion insofar as 
it is a real sociality. For example, in a church, a religious 
sect, a magic brotherhood, a masonic lodge, etc., where so¬ 
ciality as communion is predominant (communion of be¬ 
lievers in the same dogma, initiated into the same magic or 
symbolic rite), as soon as the communion weakens or re¬ 
lapses (to be replaced by sociality as community or masses), 
the very existence of the group is menaced. It is lost if it 
cannot reestablish itself as a more restricted circle of the 
initiated who continue to commune effectively. The split 
and schism then become the sole means of safeguarding 
unity. 

Consequently, it is in the average form, as far as intensity 
of interpenetration is concerned, that the greatest equilibrium 
is established between unity and extension; hence the com- 
munitv is the most stable form of sociality, the form most 
capable of constant realization within a group, while the 
communion and masses often remain in a latent state, be¬ 
coming actual only under certain definite conditions. 

IV. Manifestations of sociality by simple convergence, 
equation, and delimitation, or "relations with others,” 
whether interindividual or intergroupal, are differentiated 
according to the intensity of the degree of rapprochement, 
separation or a combination of both. "Relations with others” 
are the process of connection or separXion between groups 
and individuals. To separate, as well as to join, more or less 
isolated consciousnesses and behaviors which communicate 
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only by means of intermediate signs, a certain convergence is 
required with respect to a precise content expressed by a 
standard. And it is this content which becomes the object 
of the movement of rapprochement or separation. Even the 
individuals or groups which enter into conflict or join battle, 
must first converge in an identical object of desires, needs, 
interests, with respect to whose sharing they fail to reach an 
understanding. In this sense there is no hostility, struggle or 
conflict without convergence in an identical sign, conver¬ 
gence which is preextent to all tension, clash, delimitation 
or equalization. 

Relations with others such as those based on sex appeal, 
various types of attraction, friendship, curiosity, unilateral 
sympathy, and love, as well as relations based on gifts, con¬ 
cessions of non contractual conciliations, are examples of re¬ 
lations of rapprochement. The most striking instances for 
relations of separation are certain intcrgroupal relations such 
as the struggles of classes, professions, the conflicts between 
consumers and producers, the struggles between nations, etc. 
These social relations of separation often occur between the 
We, within which external struggles effect a reinforcement 
of the partial fusion of consciousnesses and behaviors. 

More widespread and current than those relations with 
others which involve separation and struggle are structur¬ 
ally mixed relations with others. It is, moreover, in them 
that conflicts and struggles terminate, to the extent that ac¬ 
ceptable solutions are found. Mixed relations with others, 
whether intcrgroupal or interindividual, consist of a simul¬ 
taneous process of rapprochement in one direction and sep¬ 
aration in another. In such mixed relations, the approach 
realizes in separating, the separation realizes in approaching. 
Examples are exchanges, contractual relations, credits, prom¬ 
ises of various sorts, etc. 

No relations with others are possible without resting on a 
fusion, on interpenetration, on preexisting '‘We/’ which can 
be slight in intensity but is always indispensable. The fact, 
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stressed at the outset of this exposition, that relations of in¬ 
terdependence are necessarily bound to signs, clearly reveals 
the necessity of collective intuitions, at least latent or virtual; 
for patterns and symbols linking consciousnesses and con¬ 
ducts are to signify one and the same thing to all and thus 
serve as means of communication. Comunication by signs 
is impossible without that direct, intuitive union which is its 
foundation. Thus union, sociality by fusion, prevails over 
sociality by interdependence; the "We” prevails over the 
relation between I, you, he, they, just as social law rising 
from interpenetration, as we shall see further on, prevails 
over interindividual law flowing from relations with others. 

V. Sociality by active partial fusion may be divided, in 
regard to functions, into uni-functional, multi-functional and 
super-functional forms. Function is only an aspect of a com¬ 
mon task to be accomplished, and is quite distinct from aim 
(fixed in advance in a statute and related only to organized 
superstructures) ;' it is the motile of collective action, the 
term of aspiration in sociality by fusion (the ends and val¬ 
ues toward which it tends). The sociality is uni-functional 
when its activity finds expression in a single task, that is to 
say, is inspired by a single value and manifested in a single 
end ( e.g., the partial fusion of workers in a factory, of the 
members of a trade-union, etc.). It is multi-functional when 
various tasks are involved, being inspired by various ends 
and values (e.g.; the partial fusion of citizens of a State or 
of members of an economic organization uniting producers 
and consumers). It is, finally, super-functional when the 
totality of tasks to be achieved is involved; it is impossible to 
differentiate the particular aspects of this totality (e.g., par¬ 
tial fusion of members of a Nation or of an International 
Society). 

Uni-functional sociality normally is integrated into multi¬ 
functional sociality, the latter into Mper-functional sociality 
which, consequently, holds primacy. On the other hand, only 
forms of spontaneous sociality can be super-functional, or- 
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ganized superstructures being, on the contrary, necessarily 
functional, for their rational and reflected schematism, rested 
on crystallized and fixed aims, can never express the totality 
of ends and values which are aspired; every aim as such 
is an impoverished intellectual image of ends and values. 
Thus the rare realizations of super-functional sociality 
necessarily find expression only in a plurality of organized 
superstructures which are irreducible to one another. Finally 
a juxtaposition of the classification of partial fusions into 
uni-, multi- and superfunctional with that into masses, com¬ 
munity and communion, brings out the following conclusion: 
masses and communion, the weakest and strongest degrees 
of interpenetration of consciousnesses and conducts, lean 
toward uni-functional sociality, while the mean category of 
community, is most favorable to multi-functional sociality. 

The criterion of functionality is applicable not only to 
forms of sociality but also to types of groupings. They too 
can be either uni- multi- or super-functional. But within 
them these characteristizations are unstable, inasmuch as it 
depends on the variable actuality of corresponding forms 
of sociality. 

VI. While uni-functional sociality always serves a par¬ 
ticular interest and super-functional sociality only the com¬ 
mon interest, multi-functional sociality can, depending on 
circumstances, serve a particular, as well as a common in¬ 
terest. Interpenetrations serve the common interest when 
they succeed in balancing conflicting interests in a horizon 
broad enough so as not to hurt other equivalent kinds of in¬ 
terests which can arise. Thus it must be recognized that the 
common interest does not mean an identical interest of all, 
because such identity of interests docs not and cannot exist, 
even within the same union, same group or same individual, 
torn as they are by perpetual conflicts among opposing and 
equivalent interests (e.g.. interests as producers, consumers, 
citizens, etc.). The common interest is simply an unstable 
equilibrium of opposing interests, and there are as many 
multiple and equivalent aspects of the common interest as 
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there are possibilities of balancing opposing interest of dif¬ 
ferent kinds. Such equilibria being essentially variable, the 
multi-functional interpenetrations might serve one aspect of 
the common interest, but do not always succeed. Often they 
rather deserve it. In this sense, serving the common interest 
is a question of fact and nothing would be more false than 
to attribute a monopoly of representation of the common in¬ 
terest to a special’kind of partial fusion or to a peculiar type 
of group (capacity to balance opposing interests within a 
real collective unit being infinitely more variable, while de¬ 
pending on the combination of different forms of sociality.) 

Finally, we should state that the three degrees of intensity 
of partial fusion, to the extent that they have a multi-func¬ 
tional character, have an equivalent capacity to serve the 
common interest, the masses and the communion being able, 
for example, to serve it as well as the community does. 

b. Kinds of Lfiv corresponding to forms of sociality. 

Every form of active sociality which realizes a positive 
value is a producer of law, a "normative fact." Hence micro¬ 
sociology of law must distinguish as many kinds of law as 
there are forms of active sociality. Let us leave aside, for the 
moment, the contrast between spontaneous and organized 
law which corresponds to the initial distinction made in the 
domain of sociality, and which will be analyzed in the sec¬ 
ond paragraph devoted to layers of profundity in the reality 
of law. Let us here concentrate on the other kinds of law 
which emerge from our horizontal microsociological classi¬ 
fication. 

I. First we observe the contrast between social law and 
individual law (or better, inter-individual law), correspond¬ 
ing to the contrast between sociality by interpenetration and 
sociality by interdependence (intuitive union and communi¬ 
cation by signs). "Social law" is a lax of objective integra¬ 
tion in the "We”, in the immanent whole. It permits the 
subjects, to which it addresses, to participate directly in the 
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whole, which in turn effectively participates in jural rela¬ 
tions. That is why social law is based on confidence, while 
individual law, />., inter-individual and inter-groupal law, is 
based on distrust. One is the law of peace, mutual aid, com¬ 
mon tasks, the other the law of war, conflicts, separation. 
For even when individual law partly draws together sub¬ 
jects as in the case of contracts, it simultaneously separates 
them and delimits their interests. All law being a linking of 
the claims of some with the duties of others, an "imperative- 
attributive regulation," in social law claims and duties inter¬ 
penetrate each other and form an indissoluble whole, while 
in individual law they only limit and crash against each 
other. In social law, distributive, in individual law, com¬ 
mutative Justice predominates. 

Being based on confidence, social law can never be im¬ 
posed f rom without. It can regulate only from within, in an 
immanent way. Social law is, then, always autonomous, in¬ 
herent in each particular "We," favorable to the jural auton¬ 
omy of interested parties. On the other hand, subordinate 
law is not real social law but rather an amalgamation, a com¬ 
bination of integrative law and of individual law to which 
the first is enslaved. This can be either the effect of the 
predominance of mystic (magical and religious) over jural 
beliefs in the interpenetration involved (e.g., the "charis¬ 
matic" power of the venerated chief, whose individual rights 
enslave the social law of the believers). In this case we are 
deal ing with spontaneous suhordinativc law. Or it may be 
the result of the fact that the organized superstructure rests 
not on unorganized subjacent sociality and the spontaneous 
social law horn thereof, but on relations of individual law 
coming from without (c.g.. the law of property in the organ¬ 
ization of capitalist enterprises, the law of dynastic suc¬ 
cession in the superstructures of political autocracies, etc.). 
In this case we are dealing with organized subordinative law. 

Iwery legal power is a function of social law, because it 
is, at first, only an external manifestation of the irreducibil- 
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ity of the "We”, of sociality by fusion and interpenetration, 
in regard to sociality by simple interdependence and delimi¬ 
tation. This primary power, which must be distinguished 
from the power of the group (representing a unifying syn¬ 
thesis, a balance among the various powers out of various 
interpenetrations which occur within the bosom of the 
group), is always impersonal, objective, immanent. It never 
constitutes domination, and it is not projected beyond the 
multiplicity of the members who constitute a "We”. On the 
contrary, individual law, the law of separation and equation 
par excellence, never in itself constitutes a power. But when, 
for the reasons just cited, social law is enslaved to individual 
law, the latter gives rise to a power of domination. 

Jural tenets produced by social law are more intense and 
rigid than those produced by individual law. The latter is 
more elastic and mobile. Individual law favors all sorts of 
alienation and exchange. Social law and individual law are, 
moreover, irreducible to each other, as are the "We” and 
the I, you, he, they. Since, however, sociality by interpenetra¬ 
tion prevails over sociality by interdependence (the "We”, 
the intuitive union being virtually present underneath every 
communication by signs, every relation with others), social 
law has primacy over individual law, for it presents the vir¬ 
tual base of every delimitive jural regulation. 

II. Just as sociality by interpenetration is differentiated 
into masses, community, and communion according to degree 
of intensity, the corresponding social law may be distin¬ 
guished into social law of the masses, social law of the com¬ 
munity, and social law of the comumnion. 

A. Social law of Masses. The masses being weakest in 
fusion and strongest in pressure, the social law which inte¬ 
grates them is the least intense in validity and the most in 
violence. In fact, since the validity of all law depends on 
the measure of its underlying guaranty, i.e., on the firmness 
and stability of the normative fact on which its obligatory 
force is based, law integrating masses can hardly claim firm 
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validity; whatever integration it achieves is superficial. All 
the more brutal, however, are the spontaneous reactions of 
reprobation and blame attending its infraction. Here the 
violence of reaction knows no limit and often goes to the 
point of extermination in cases of the slightest violation of 
law. On the other hand, the correspondence between claims 
and duties which is characteristic of all law and which as¬ 
sumes, in social law, the particular form of interpenetration, 
develops with special difficulty in law integrating masses. 
Here the claims of the whole predominate over its duties to 
a point where the attributive element disappears almost com¬ 
pletely, obliterating behind an almost exclusive imperative¬ 
ness. Moreover, rights (the attributions of claims, "droits 
subjectifs ) of members integrated in the masses cannot 
affirm themselves under such conditions. In this sense, it 
may be said that social law of masses is characterized by 
exclusivity of objective law” (prescriptions) and well-nigh 
complete denial of "subjective rights." It is a result of all 
this that the law integrating masses is of all forms of spon¬ 
taneous social law the nearest to the subordinative law 
of domination. In this sense, it is the least "social." 

B. Community social lau\ The community being the 
mean degree of partial fusion and pressure, social law ris¬ 
ing from it should, in principle, be marked by intermediate 
degrees of validity and violence. The validity of community 
law, however, can appear remarkably intensified by two fun¬ 
damental factors. First, the community is the best balanced 
form of sociality by interpenetration and consequently nor¬ 
mally constitutes a particularly stable social link, realized 
within a group most easily. This habitually gives to the 
"normative fact" of the community, to the guaranty on 
which rests the mentioned law, a firmness and efficacy much 
greater than might be expected; taking into account solely 
the factor of mean intensity of interpenetration is here insuf¬ 
ficient. In the second place, the community represents gener- 
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ally a sociality most favorable to the generation of law, since 
it is there that jural beliefs have a tendency to be differenti¬ 
ated from moral beliefs and mystical ecstaq^ (religious and 
magical), such as often predominate in the communion. 
This again increases the validity of community social law by 
the efficacy of the spontaneous guaranty which the commu¬ 
nity gives to the obligatory force of its integrative law. And 
there diminshes concomitantly the violence of the sponta¬ 
neous reaction to infractions, the brutality of reprobation, 
which has a tendency to be here moderated sensibly beyond 
the average level. To these considerations must be added the 
fact that, in community social law, the interpenetration of 
claims and duties, of the attributions and of imperatives, is 
so balanced that claims and duties of the whole, on the one 
hand, and of the members, on the other, appear more or less 
equivalent. It may be concluded that community social law 
is normally the most remote from the law of subordination 
and domination. One arrives at the same result observing 
that the atmosphere of a community is a milieu particularly 
favorable to an equilibrium between "objective” social law 
and "subjective” social rights. 

C. Communion social law. The communion being the 
strongest degree of partial fusion and the weakest degree of 
pressure, the social law flowing from it should, in principle, 
be the most intense in validity, the least in violence. Here, 
too, however, important factors intervene to modify these 
characteristics. The validity of common law is often weak¬ 
ened by the communion’s short duration, by the instability of 
the deep interpenetrations; they are generally realized only 
in exceptional circumstances and decline quickly. Moreover, 
working in the same direction is the fact that the communion 
often has a charismatic, mystic character; it is a milieu more 
favorable to religious and moral than to jural beliefs. That 
is why the efficacy of communion law/s less well guaranteed 
than this might be supposed in regard to the depth of fusion. 
Sociality as communion being generally a normative fact less 
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sure and firm than that of the community, the violence of 
spontaneous reaction to an infraction of communion law in- 
creases, all the more so, since there the reprobation is in¬ 
spired more by shocked moral and religious beliefs than by 
infraction of jural convictions. On the other hand, the inter¬ 
penetration of claims and duties takes place in communion 
law to the benefit of duties. The whole and the parts have 
reciprocal duties, while claims are shifted to the background. 
In this way the regulation which integrates a communion 
easily loses its jural character. This is also attested by the 
fact that in communion law as in that of the masses, "objec¬ 
tive” social law absolutely predominates over "subjective” 
rights, although for different reasons. In effect, if the rights 
of the whole are exaggerated in the law of the masses, rights 
in general are weakened in communion law. 

To sum up, it seems incontestable that community law is, 
compared to those of the masses and communion, the most 
delimited from meta-jural elements. 

III. Sociality by interdependence and delimitation (rela¬ 
tions with others, communication by signs) is subdivisible 
into relations of separation, rapprochement, and mixed rela¬ 
tions. Hence the corresponding individual (or rather inter- 
individual) law is divisible into individual law of separa¬ 
tion, individual law of rapprochement and individual law of 
mixed structure. 

A. hiterindindual law of separation. Individual law of 
separation, which is born of conflicts, struggles, battles, and 
competitions and which rules them, is par excellence a law 
of war. Many writers (particularly R. Ihering) have be¬ 
lieved that all individual law had such an origin and was 
nothing more than the jural procedure which formalized 
conflicts and assured the loyalty of parties in them. This 
would seem to be confirmed both by Roman jural procedure 
(/t'g/'.r actio) and by the procedure of the most archaic peo¬ 
ples who "imitate as exactly as possible the series of acts 
primitively executed by individuals in combat. Likewise, the 
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formalities of arrest are inspired by primitive attack, being a 
substitute for it.’* (cf. G. Tarde and H. Maine). Individual 
law of separation, while a very widspread type of individual 
law, is not the only form of it. The reason is that, since it 
is not limited by the law of rapprochement nor moreover by 
mixed individual law (such as contractual law and others), 
and since it virtually, at least, is not based on social law, it 
would easily transform itself into the 'daw of the strongest” 
and thus dissolve all jural regulation in violence. This may 
be stated not only in regard to various sorts of law of war 
properly so-called, but also for another kind of law of sep¬ 
aration, that of individual law of alienable property, to the 
extent that it takes the form of jus utendi et abutendi {do- 
minimum ). This law keeps away all other subjects from 
the acquired property, the delimitation here being a remov¬ 
ing of subjects which are disjoined from each other by the 
recognition of spheres which are impenetrable for alter ego. 
The appropriation .of alienable things having, in archaic so¬ 
cieties, a magical basis and consisting in the penetration of 
things by the "mana" of the subject-owner, this disjunction 
can be observed there with particular clarity as impossibility 
to break a magic circle (see below). Moreover, in this do¬ 
main, if there were no limitation by law of rapprochement 
and contractual law as well as, finally, by social law virtually 
present, law of separation would be transformed into a 
simple competition of forces (magical, economic or physi¬ 
cal). 

Interindividual law of separation is characterized by the 
fact that, in the delimitation of claims and duties, it is the 
claims which predominate and are disjoined, while the du¬ 
ties hardly take form. In short, in this law the attributive 
element which appeals to separati6n dominates over the 
imperative element scarcely perceptible. 

B. Interindividual law of rapprocheyient. Individual law 
of rapprochement is a rather rare form, because most rela¬ 
tions with others having this character are passive rather 
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than active. They are, consequently, sterile from the view¬ 
point of law (e.g., relations based on sex appeal, various at¬ 
tractions, curiosity, friendship, unilateral sympathy, and 
love). It is possible, however, to pick out cases in which 
rapprochement is a predominant but not unique element of 
the "relations with others," an element stopped by a certain 
decree of remaining separation. Hence, it becomes active 
sociality and secretes law. Such are relationships based on 
gifts, unilateral concessions, non-contractual conciliations, 
etc. When valuable gifts are offered in order to initiate a 
relationship, when concessions are made without return and 
without implying future counter-obligation, when interests 
are adapted without reciprocal promises, we have active rela¬ 
tions of rapprochement. These relations possess a jural char¬ 
acter and are even capable of engendering new law to the 
extent that they take a typical and socially guaranteed form. 
Individual law of rapprochement thus born and winch cre¬ 
ates a jural atmosphere, a link between the subjects entering 
relationship (donor and recipient, he who makes and he who 
accepts concessions), is characterized by the fact that the 
imperative element predominates over the attributive, and 
that the delimiting function is reduced to its minimum. This 
is, so to speak, the most pacific type of individual law. But 
it is sufficient that a gift be accompanied by the principle of 
"give and take" (which, according to Mauss, is the charac¬ 
ter of all gifts in archaic society), or that unilateral conces¬ 
sions become reciprocal, etc., to transform the individual law 
of rapprochement into mixed individual law. 

C Individual law of mixed structure, equilibrating sep¬ 
aration and rapprochement. This form of individual law 
is the most widespread and current. It is the form generally 
thought of when inter-individual and inter-groupal law is 
contrasted with social law. Its classic manifestation is con¬ 
tractual law, to which should be added the larger category 
of the law of transactions, credit, promises, and all kinds of 
obligations. The jural bond established by a contract con- 
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sists simultaneously of (a) a convergence of wills of the 
contracting parties with a view to establishing a mutual obli¬ 
gation valid in the future (rapprochement) and (b) the op¬ 
position of two or more wills seeking exactly opposite aims 
and establishing opposing duties (to give something or to 
receive it, etc.: separation). Again, the contracting parties are 
in a harmony of rights and interests insofar as execution of 
the contract is concerned (rapprochement) and in a conflict 
of rights and interests insofar as material clauses and man¬ 
ner of carrying them out are concerned (separation). That 
is why it is impossible to characterize unequivocally, as has 
often been erroneously attempted, the contractual relation¬ 
ship, whether as a consensus of wills and duties (Durkheim), 
or as their conflct and delimitation (Tunnies). The secret of 
contractual bonds, as well as of exchanges in general, vari¬ 
ous sorts of obligations and the like, lies in the intercourse 
of rapprochement and separation. 

It is in this form of inter-individual law that a delimita¬ 
tion of claims and duties constituting the closest approach to 
an equivalence of the two is achieved. That is why, of all 
manifestations of sociality by interdependence, it is the re¬ 
lations equilibrating separation and rapprochement which 
most easily become normative facts productive of inter¬ 
individual and inter-groupa 1 law; they give to this law an 
efficient guaranty since normative facts are raised to types 
or models. 

IV-V. Social law of the masses, community and com¬ 
munion criss-cross with social law of uni-functional, multi¬ 
functional and super-functional fusions and, on the other 
hand, with particularistic law and common law, i.e., law 
serving the common or the particulardnterest. The only res¬ 
ervation which must be made is that social law of super¬ 
functional fusions is always common law, social law of uni¬ 
functional unions always a particularistic one. Despite this 
reservation, there is a multiplicity of forms of spontaneous 
social law (schematically speaking, not less than 24), begin- 
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ning with particularistic social law of the uni-functional 
masses and ending with common social law of the super¬ 
functional communion. Between these two are to be placed, 
e.g., common law of the multi- or super-functional masses, 
particularistic law of the uni- or multi-functional community 
or communion, common social law of the multi- or super¬ 
functional community and so on. 

All that can be said about the spontaneous hierarchy 
which arises among these various kinds of unorganized so¬ 
cial law is that super-functional law has a tendency to pre¬ 
vail over multi-functional law, and the latter over uni-func¬ 
tional law. Moreover, common law has a tendency to 
prevail over particularistic law. To this we must add the 
fact that community law, being the most efficacious, has a 
tendency to prevail over masses and communion law. It 
might be concluded by saying that, in principle, it is common 
social law of the super-functional community which nor¬ 
mally tends to acquire jural primacy. But in real life the 
degrees of actuality and virtually of all these forms of fu¬ 
sion and social law arc extremely variable. Moreover, this 
variability is intensified by the possibility of reversal in the 
relationships between activity and passivity. Consequently 
the jural equilibria which may come about among these vari¬ 
ous kinds of law within a given group at various moments 
of its existence cannot be determined in advance. 

If, within the spontaneous life of law, we take into ac¬ 
count the forms of individual law as well as the forms of 
social law, at least 27 kinds of law within each group can 
be cited. These are constantly in movement, in competition, 
in struggle. Sometimes they are hierarchized, sometimes they 
are equated. Always they seek an equilibrium which con¬ 
tinually arises and dissolves. This 1 ’microcosm of kinds of 
law”, which we have tried to expose by means of horizontal 
microsociological analysis, becomes infinitely more complex 
when organized sociality and the kinds of law corresponding 
to it are taken into consideration. Such analysis is the task 
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of jural micro-sociology which is concerned with strata of 
depth and reveals what might be called the vertical plural¬ 
ism of kinds of law studied as functions of superimposed 
layers of jural reality. 


Section Two 

Jural Sociology As a Description of Depth-Levels 
(The Layers of Laiv) 


Each kind of law thus far identified represents a scale of 
graduated levels. Whether we consider social or inter-indi¬ 
vidual law, law of the masses, community or communion, 
uni-, multi- or super-functional law, the life of law, like all 
social life, unfolds itself through a series of superimposed 
strata, moving from a more or less rigid schematism and ex¬ 
ternal symbolism to an increasing dynamism and immediacy 
(in a descending direction), and inversely from spontaneity 
and flexibility to reinforced crystallization and conceptuali¬ 
zation (in an ascending direction). From this viewpoint, 
it is possible to discover in all law a vertical pluralism which 
has, moreover, a double aspect. On the one hand, there is 
unorganized law always present just below organized law, 
these two levels of depth of jural reality corresponding ex¬ 
actly to the two superimposed strata of active sociality: spon¬ 
taneous sociality and reflected sociality. On the other hand, 
there is law fixed in advance, flexible law formulated ad hoc 
and intuitive law—levels of depth relating specifically to 
jural reality and distinguished according to the modes of 
acknowledgment of all law. * 

These two vertical classifications, often confused with one 
another, do not, in fact, correspond at all, because unorgan- 
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ized law and organized law may both be acknowledged in 
three different ways—in advance, ad hoc and immediately. 
They always remain positive law, being based on "norma¬ 
tive facts" which guarantee them, and being acknowledged 
by the three procedures indicated. Thus, we shall show that 
the two aspects of vertical classification criss-cross, leading 
to a recognition of six levels of depth within any kind of 
law. 'These are: (l) organized law fixed in advance, (2) 
flexible organized law, (3) organized intuitive law, (4) 
unorganized law fixed in advance, (5) flexible unorganized 
law, and (6) unorganized intuitive law. We shall begin 
by analyzing separately the two aspects of jural microsoci¬ 
ology concerned with depth, and then go on to compare one 
with the other and both with the kinds of law previously 
distinguished in respect to forms of spontaneous sociality. 

I. IJ//organized and organized law. Their different re¬ 
lations. All organized law is always superimposed on an 
unorganized subjacent law, and all unorganized law always 
has a tendency to cover itself with a more stable and colder 
crust of organized law. Between these two basic layers of 
jural reality, however, there remains perpetual tension whose 
degree of intensity is extremely variable. This tension arises 
from the fact that organized law, in its reflected schematism, 
can never entirely express unorganized law which is more 
dynamic and richer in content; it is able to subsist without 
the organized crust, while the reverse is impossible. More¬ 
over, jural constraints, properly so-called precise measures 
predetermined and established by groups against delin¬ 
quents, (to be distinguished from social guaranties which 
are manifest in spontaneous reactions of reproof), normally 
are realized through the agency of organized superstructures; 
a fact which even further intensifies the disparity between 
organized and unorganized law. 

In the domain of social law, unorganized law plays an 

mcomparabiy greater role than in the domain ot inter- 
individual law; in the latter, the liquidity of relations with 
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others must be reduced to typical patterns connected with 
organized super-structures to have jural significance. On the 
contrary, social law is valid without any intermediary, inside 
every concrete interpenetration, whose specificity it manifests 
btnc and nunc . In social law conflicts and compromises be¬ 
tween the organized and spontaneous levels of the life of 
law play a leading role. Thus, in order to achieve greater 
clarity, we will confine our analysis to this domain. 

The character of organized social law depends on rela¬ 
tions which are arranged between it and spontaneous social 
law. If guaranty is not given, that organized sociality from 
which that law arises can remain open to the penetration of 
spontaneous sociality, organized law becomes separated from 
spontaneous law by an abyss. The result is that organized 
law is transformed into a law of subordination and the 
organization which it rules becomes an association of domi¬ 
nation. 

The law of subordination which is not, properly speak¬ 
ing, social law at all, not a law of integration within a 
"We,” can spring from two different sources: either from 
a discrepancy between organized law or, as has been indi¬ 
cated above, from the charismatic character of power based 
on mystical and not on jural beliefs. When these two 
sources of the law of subordination unite, the violence of 
the law of domination reaches its maximum (e.g., jural 
regulation in totalitarian regimes and oriental theocracies.) 

If the organized superstructure is so laid out as to involve 
every possible guaranty of penetration by spontaneous soci¬ 
ality, thert law arising from the organized superstructure is 
rooted in unorganized law; this leads to an organized social 
law of democratic tendency, setting up organizations of 
collaboration. The intensity of the compulsions sanctioning 
this law is in principle reduced in such cases to a minimum, 
for, leaving aside all other factors, Ahe violence of the con¬ 
straints is directly proportionate to the measure of conflict 
between organized and spontaneous law. It is obvious that 
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between the maximum of transcendency of organized law 
over spontaneous law, leading to the most violent domina¬ 
tion and compulsion, and its minimum, leading to demo¬ 
cratic collaboration and the most tempered sanctions, there 
intervenes a whole scale of intermediate forms of organized 
social law. On the other hand, inasmuch as organized 
social law is superimposed on spontaneous law (whether 
of the masses, community or communion), the kinds of 
organized law arc further differentiated and complicated. 
We must study each kind by itself. 

a) Organized law of < masses . The least intense fusions 
(masses) and the most intense fusions (communions) 
represent, however, the least favorable milieu for the affirma¬ 
tion of organized superstructures. The reason is that here 
the measure of unification of superstructures does not cor¬ 
respond to the measure of unification of their spontaneous 
infrastructures: it is much more intense than that of the 
masses, much less intense than that of the communion. That 
is why masses in particular organize themselves sporadically 
and why their organized superstructures find difficulty in 
maintaining themselves. Furthermore, meeting here greater 
resistance from spontaneous sociality, the organization de¬ 
taches itself, isolates itself more easily. 'Flic better to main¬ 
tain itself, it often reinforces the "distance” which separates 
it from the infrastructure, imposes itself from without, 
intensities the transcendency, the violence of compulsions, 
in short, readily tends toward an organization of domination 
and toward subordinative law. And even if organized law 
of masses does not become subordinatee law, that is to say, 
even if it flows from superstructures of collaboration, while 
remaining rooted in spontaneous law, it is always accom¬ 
panied by particularly intense compulsions. This for a triple 
reason: being but slightly effective, it must rely upon rein¬ 
forced threats; since the democratic organization, when it 
arises, is more unified than its infrastructure, it cannot pro¬ 
ceed except by authoritarian centralization (whence "regal 
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democracy”); finally, the force of organized compulsion 
here meets and amalgamates with the intense pressure of 
violent spontaneous disapprobation characteristic of all un¬ 
organized social law of masses. 

£) Organized community law. Since the average unifi¬ 
cation characteristic of the community corresponds best to 
that of its organized superstructure, the community is the 
most favorable milieu both for the affirmation of organized 
sociality and for its maintenance, as well as for the main¬ 
tenance of its roots in spontaneous sociality. This is all the 
more the case since every organization, being from the jural 
viewpoint a web of "subjective” social rights giving 
and distributing competences, the spontaneous com¬ 
munity law, that is the balance of "objective” law and 
"subjective” rights which marks it, expresses itself with less 
difficulty in the organized sphere than any other spontaneous 
law. Since, at the same time, spontaneous social law of the 
community possesses the greatest validity and stability, and 
since its infringement provokes moderate spontaneous dis¬ 
approbation, it follows that organized community law has 
a tendency to affirm itself as the least authoritarian and to 
be accompanied by the least violent compulsions. Again, 
democratic organizations rooted in communities develop 
more easily than any others into decentralized, federalist, 
pluralistic democracies, which still further softens the char¬ 
acter of the compulsions accompanying this organized social 
law. 

c) Organized communion law. The unification of the 
spontaneous communion being stronger that that of its 
organized superstructure, the latter here finds anew great 
difficulties in maintaining itself and in keeping itself rooted 
in the subjacent infrastructure. Moreover, communions tend 
to become narrow in scope and split, while their organiza¬ 
tions tend to expand or maintain 'fhe status quo. That is 
why organized sociality super-imposed on communions is 
often hardly able to affirm itself (e.g., in archaic society, 
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where the communion predominates, organization is at a 
minimum), and when it manifests itself it has difficulties in 
keeping rooted in spontaneous sociality (e.g., the organiza¬ 
tion of the church is often a sort of embarrassment to the 
faithful). The absolute predominance of ''objective” law 
over "subjective” rights within the spontaneous communion 
presents one more obstacle to its adequate expression in 
superstructure and in organized law. The organized law of 
a communion having consequently greater difficulty to be 
penetrated by the spontaneous law, has a tendency, like the 
law of the masses, either to become subordinate law; or, 
should it remain democratic, it assumes centralized and 
authoritarian forms. This all the more so, inasmuch as, 
despite the minimum pressure exercised by the spontaneous 
communion, its unorganized law, due to its instability and 
its limitations by mystic-religious beliefs, is habitually guar¬ 
anteed by very intense disapprobations. The latter, joining 
with reinforced organized sanctions, give organized com¬ 
munion law a much more violent character than might have 
been expected. It becomes milder only in those rare cases 
where the organization from which it arises happens to be 
exactly adapted to the narrow circle of the communion (e.g., 
in certain Protestant sects such as the Independents, the 
Anabaptists, the Quakers, and the like). But even when its 
centralist character disappears, organized communion law 
retains the tendency to be linked with powerful repressive 
sanctions. 

II. Law fixed in advance , flexible law found ad hoc , 
intuitive law. All spontaneous law, like all organized law, 
may be acknowledged in the three different ways we have 
mentioned and which we must now describe in greater de¬ 
tail, following the six depth layers of the reality of law. 

;i) Organized law fixed in advance. This, the most 
rii^id and superficial level of jural reality, is represented by 
law related to a precise organization and at the same time 
acknowledged by statutes, laws, the practice of courts, 
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cases, etc. The static character of such law has a double 
origin: the relative immobility of the organized as opposed 
to the spontaneous, and fixation by a technical procedure of 
acknowledgment having as its goal the prevention of doubt, 
the creation of a congealed pattern favorable to jural secur¬ 
ity, the extent of whose rigidity is otherwise variable. 

b) Flexible orgunned law jo unci ad hoc. The relative 
immobility of all organized law is here diminished by the 
method of finding, which takes account of concrete events 
and cases, as does the law governing the internal function¬ 
ing of all organizations, e.g., the law of all administrations 
and public services, particularly discretionary and disciplin¬ 
ary law, the law of "police juridique,” etc. 

c) Organized intuitive law. The relative rigidity of 
organized law can be still further limited by the intuitive 
method of acknowledging. This is the case when the organ¬ 
ized normative fact is directly acknowledged by the inter¬ 
ested parties themselves without benefit of any formal tech¬ 
nical procedure. Intuitive law plays a role on the organized 
level of social life especially in the effective application of 
laws both flexible and fixed in advance, by filling out gaps 
in them and by modifying their meanings. It is also chiefly 
this kind of law which drives toward the revision and re¬ 
form of law in the sense of an increasing adaptation to 
normative facts, the most mobile element in the reality of 
law. Finally, it works very intensively during revolutions 
by stemming the tide of belated law (whether predeter¬ 
mined or flexible) which is doomed to destruction. But in 
such cases, organized intuitive law is joined by spontaneous 
intuitive law, for revolution from the jural viewpoint appears 
above all in the guise of a revolt of spontaneous against 
organized law, a revolt which ends in the crystallization of 
a new organized law. 

d) Fixed spontaneous law. The^flexibility of unorgan¬ 
ized law may be very strongly diminished by the relative 
rigidity of the procedure for acknowledging such law. This 



228 


SOCIOLOGY OF LAW 


means that spontaneous law often finds itself determined in 
advance by formal techniques which to a certain extent halt 
its drive. Such is the case with customary law, the law of 
non-judiual precedents, law having doctrine as a formal 
source, law fixed by social declarations (solemn promises, 
party programs), etc. In this list the rigidity of technique 
of acknowledgment are in order of diminishing degree be¬ 
cause, in passing from customs to social declarations, there 
is a whole scale of nuances running from sheer traditional¬ 
ism to the boldest innovations. The law remains unorgan¬ 
ized, but it is formulated in advance by more or less rigid 
propositions. Obviously, this law is more dynamic than 
organized law fixed in advance, but comparison of static 
and dynamic elements with those of the other two kinds 
of organized law (flexible or intuitive) is inore difficult, 
because here everything depends on the precise character 
of the formal source, on concrete situations and on unstable 
equilibria. 

e) Flexible spontaneous lair, found ad hoc. Here the 
dynamism of unorganized law is subject to but very few 
checks. An example is spontaneous law acknowledged by 
the free examination of a judge, the law of "standards and 
directives in Anglo-Saxon jurisprudence, spontaneous law 
acknowledged by the recognition of a new state of affairs 
coming from the injured party itself (eg., concessions by 
employers in labor law, or by a group of States in inter¬ 
national law, etc.). 

f) Intu/tii c spontaneous law. Here is the most pro¬ 
found and dynamic level of jural reality. The mobility 
of unorganized law is no longer subject to interference by 
the method of acknowledgment, which is itself in full flux. 
Intuitive spontaneous law, based on the direct apprehension 
(with no formal procedures) of unorganized normative 
facts, by the interested parties themselves" plays quite a role 
by facilitating the movement of juridical life. But it does 
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not become effectively preponderant except during epochs 
of revolutions and disturbances. 

This description shows that, except for the extreme cases 
of organized fixed law and intuitive spontaneous law, the 
extent of static and dynamic elements in any kind of law 
cannot be predicted in advance and will depend upon con¬ 
crete cases. Consequently, even if one desired to regard the 
antithesis between flexibility and rigidity as a criterion of 
judgment of value, it would be impossible, with respect to 
most kinds of law, to establish a hierarchy from this point 
of view. But this is not all. No estimate based on a value 
judgment is possible here, because from the point of view 
of juridical reality neither the mobility nor the rigidity of 
law is endowed with any special positive value. Such value 
depends on the variable content of the various kinds of law 
and on their concrete equilibrium. This is why, in opposing 
unorganized law, and in distinguishing within each of these 
types fixed, flexible, and intuitive law, we do not attribute 
to any of these types a positive value greater than that of any 
other type. Unorganized law always has a tendency to 
organize itself, and perfection in law consists in an equili¬ 
brium between organized and spontaneous law, in a mutual 
interpenetration. It would be no less false to say that intui¬ 
tive law is in itself better than flexible law than to say that 
flexible law is better than predetermined law. Here, too, 
everything depends on content, on concrete equilibriums, on 
the fact of interpenetration adapted to circumstances. Intui¬ 
tive law can be, not better, but worse than fixed law, e.g., 
the intuitive law of the white population of the United 
States at the moment of the emancipation of the slaves, an 
intuitive law which even today remains partly slavish. Flex¬ 
ible law can lead to the worst arbitrariness of administration 
and of judges, if it is not hedged about by the limitations 
of rigid law. The practice of German counts under the 
National-Socialist regime is the best proof of this. Finally, 
fixed law can hinder normal juridical life and may have no 
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relation to concrete cases —summum jus, summa injuria —if 
it be entirely cut off from flexible and intuitive law. All 
these kinds of law, then, are equal from the point of view 
of values, and the qualification of good or bad can be 
applied only to the tensions, compromises, and interpenetra¬ 
tions which occur among them. Thus our microsociology 
of law remains faithful to the principle of all sociology, 
entirely eschewing evaluation. 

As we have noted, the six layers of law distinguished by 
the vertical microsociology criss-cross with the multiple 
kinds of law differentiated by horizontal microsociology. 
Schematically speaking (only for the purpose of illustration) 
this would give not less than 162 (27 x 6) kinds of law 
which clash and balance with varying degrees of intensity 
and actuality inside every framework of law corresponding 
to each group, to each real collective unit. Obviously, we 
give this number only to help conjure up a picture of the 
true "jural microcosm" which, in principle or at least virtu¬ 
ally, is to be found in every active group, even small. 
It is this microcosm which forbids hasty generalizations and 
oversimplifications about the jural character of various 
groupings (e.g., State, trade unions, churches, etc.) and 
about the regularities which guide the transformations of 
systems of law corresponding to the types of inclusive 
societies. 



CHAPTER THREE 



(Jural Typology of Particular Groupings) 

In taking up the problems of differential sociology of law 
we pass from the microphysical to the macrophysical aspect 
of jural reality. This is the field of the jural typology of 
particular groups on the one hand, and of all-inclusive so¬ 
cieties on the other. The corresponding types of jural reality 
will not now be "kinds of law" but "frameworks of law," 
jural orders (for particular groupings) and "systems of law" 
(for all-inclusive societies); these frameworks and systems 
constitute, as we have shown, a microcosm of kinds of law. 


Section One 

Classification of Social Groupings. 

Just as the systematic sociology of law had to begin with 
a classification of the forms of sociality, differential jural 
sociology must begin with a classification of the types of 
groups or real collective units, as functions of which the 
reality of law will be studied. Every group, every real col¬ 
lective unit, represents a synthesis, a balance of forms of 
sociality, a unity which, at the same time, integrated in 
the broader whole of the all-inclusive society. What char¬ 
acterizes a particular group is the element of unifying syn¬ 
thesis which is not, however, totau Centripetal forces pre- 
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dominate over centrifugal, the unity of the group mind pre¬ 
dominates over the plurality of integrated forms of social¬ 
ity, but on condition that the particular group does not 
break entirely away from the all-inclusive society, that it 
remains within a broader whole. 

There is no observable society which does not include a 
multiplicity of particular groups. Every all-inclusive society 
shows us a complete web of real collective unities, a macro¬ 
cosm of groups, each of which constitutes a microcosm of 
torms of sociality. Even archaic society, which was thought 
in its very primitive stages to have been uniform and amor¬ 
phous, in reality manifests a great complexity of particular 
groups. Magical brotherhoods, age and sex groups are in 
struggle with the clan. The group of the living opposes 
itself to the group of the dead, who also participate in social 
life, 'rims, even the ancients represented their society as 
comparable to a living body, that is to say, composed of 
many cells, the unity of the all-inclusive society expressing 
itself in the multiplicity of particular groups. Present-day 
inclusive societies are to an even greater degree composed 
of an almost infinite plurality of particular groups: families, 
communes, municipalities, States, countries, regions, and 
public services; sects, congregations, religious orders, 
cloisters, parishes, and churches; trade unions and employers’ 
organizations (with their federations), chambers of com¬ 
merce, cooperatives of consumers and producers, associations 
of mutual insurance; classes, professions, producers, con¬ 
sumers, political parties; learned societies and welfare 
organizations; clubs, sport teams, tourist associations; and 
so on, without end (cf. the valuable description of R. 
Maunier in liwuiis sitr Its groHpcmcnts snciitux. 1929). All 
these groups criss-cross and delimit each other, unite and 
oppose, organize or remain diffuse, form massive blocs or 
scatter. The network of social life in its macrophysical as¬ 
pect remains, essentially complex, and is characterized by a 
basic pluralism. 
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Particular groups being the constituent elements of every 
all-inclusive society, the latter gives them its historic char¬ 
acteristics. Groups of the same kind integrated, e.g, in 
archaic, capitalist, fascist, or other societies, vary not only as 
functions of the instable equilibria constituted by the forms 
of sociality immanent to them, but also as functions of 
definite historic epochs or cultural spheres (oriental, occiden¬ 
tal, etc.), to which belong the inclusive social types. The 
family or occupational group, e.g., can be a very different 
structure in one concrete situation from what it is in an¬ 
other. In archaic society, the family is identical with the 
clan, which is itself identical with the church and the politi¬ 
cal group, and the occupational group is identical with the 
magical brotherhood, as in other inclusive types it is identi¬ 
cal with caste or, again, with a free association or a public 
service, and so on. In the bosom of the family, even differ¬ 
entiated from other groups, there sometimes predominates 
the domestic family, sometimes the conjugal family, some¬ 
times the household proper. Types of groups are more con¬ 
crete, more subject to historical and geographical mutations 
than are forms of sociality, and hence, classification is more 
difficult and delicate than it is for their component elements. 
Moreover, if the description of groups can acquire full valid¬ 
ity only when one takes into account the types of all-inclu¬ 
sive societies in which they are integrated, points of support 
are necessary for this study itself, i.e., one must lean upon 
a general classification of groups. 1 

1 We (minor accept am of t!i«* vanow- -tinuilatinR classifications of groups Riven 
in the sociological literature, because it seems to us that all these valuable efforts 
do not distinguish between forms of sociality and real collective units. Likewise, 
the* do not sufii icntly clarify the criteria of the classification. At the same time 
this problem outstrips our direct subject matter. Thus, the author apologizes for 
being forced to leave out a critical survey of different classifications and to explain 
in brief only his own conception. An instructive survey of American classifica- 
tions of groups can be found in The Concepts of Sociology, 1932, pp. 135-168, by 
Earl Edward Eubank. A valuable description of institutionalized groups in America 
is that by F. S. Chapin in Contemporary American Institutions, 1935. The most 
important classifications developed in this cour/Ty arc by W. G. Sumner and 
Cooley for the earlier period, and by R. Mnclver, F.llwood and Chapin for the 
more recent epoch. About German and French classifications see my consider* 
tion in Essais de Sociologie, 1938. 
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This classification must be based on a series of precise 
criteria, most of which criss-cross. These criteria would 
seem to be as follows: (l) scope, (2) duration, (3) func¬ 
tion, (4) attitude, (5) ruling organizational principle, (6) 
form of constraint, (7) degree of unity. 

I. Particular and inclusive groups. Real collective units 
divide according to scope into particular groups and all- 
inclusive groups. It is within the latter that super-functional 
sociality is realized. Actually, all-inclusive groups are to be 
found in the Nation, the international society, and Humanity 
(this last distinguished from the international society by 
the predominance of passive sociality) ; in backward societies 
inclusive groups are found in the Tribe, the City, and the 
Empire. One can distinguish all-inclusive societies from all- 
inclusive groups in the sense that the former represent "total 
social phenomena" while the latter are only groups of super¬ 
functional character. That is why the types of all-inclusive 
societies are more concrete than the Nation, the international 
society, and Humanity, which can be treated more in abstracto 
as general types, just as can the groups which are part of 
them. All other real collective units are particular groups; 
e.g., the State, the city, the church, the family, as well as 
trade unions, professions, classes, etc. are only limited partial 
groups because they do not represent more than one sector 
of the all-inclusive group. In the bosom of all these group¬ 
ings, there can be realized only functional sociality. 

II. Temporary and durable groups. All-inclusive groups 
alone are essentially durable. Partial groups can, on the 
contrary, be equally well temporary or durable, although 
the latter form is more widespread. As examples of tem¬ 
porary groups, we might cite (a) crowds, (b) meetings, (c) 
demonstrations (these being often externalizations of last¬ 
ing groups), (d) conspiracies and plots, (e) bands, (f) 
sport teams chosen for a single match, etc. The majority of 
particular groups is durable, but in varying degree, dis¬ 
solution being more or lesr impeded by obstacles. 
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III. Groups according to function . All partial, durable 

groups can be divided into six types, depending on the gen¬ 
eral nature of their functions and independent of whether 
uni-functional or multi-functional sociality predominates in 
their equilibrium. These types are (a) kinship groups, 
whether based on mystic or blood parentage (clan, conjugal 
and domestic family, group of parents, group of children 
etc.) ; (b) locality groups, connected by proximity (com¬ 
mune, municipality, county, region, State or "political so¬ 
ciety," bloc of neighborhood locality groupings); (c) eco¬ 
nomic activity groups (professions, trade unions, coopera¬ 
tives, classes, castes, factories, enterprises, industries, etc., 
in short all groups participating in the production, distribu¬ 
tion and organization of consumption, the bloc of which 
constitutes "economic society”); (d) groups of non-lucra- 
tive activity (political parties, learned societies, philanthropic 
societies, sport associations, clubs); (e) mystic-ecstatic 

groups (churches, congregations, religious orders, sects, ma¬ 
gical brotherhoods, etc.) ; (f) friendship groups or groups of 
table-companions, admirers and followers of one leader, etc. 

IV. Divisive and unifying groups. Kinship, economic 
activity, and mystic-ecstatic groups are to be differentiated 
among themselves according to their attitude as divisive or 
unifying groups. Divisive groups have a combative attitude 
and unifying groups a conciliatory attitude. For example, 
sex and age groups in archaic society, groups of children as 
opposed to the parents, are divisive groups, while the clan, 
conjugal family and domestic family are unifying groups. 
Likewise, trade unions and employers’ organizations, sep¬ 
arate associations of producers or consumers and castes are 
divisive groupings, while factories, enterprises, industries, 
social insurance societies, national or regional economic 
organizations, are unifying groups. Among the groups of 
non-lucrative activity, political parties are divisive group¬ 
ings and philanthropic and learned groups are unifying. 
Among mystico-ecstatic groups, the magical brotherhoods, 
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sects, religious orders are divisive groups, the churches arc 
unifying groups. What sets locality groups apart from all 
others is the fact that they are always unifying groups and 
never divisive, whereas groups of economic activity as well 
as of mystic-ecstacy can be either unifying or divisive. 
This distinction, moreover, must not be confused with the 
opposition between the common interest and a particular 
interest arising from forms of sociality. Thus, unifying 
groups tan serve a particular interest (c.g., factories, enter¬ 
prises, etc., and under certain conditions the State itself) and 
divisive groups can serve the common interest (e.g., political 
parties, trade unions etc.). 

V. U n organized and organized groups. The majority of 
groups, even the transitory, have a virtual capacity for 
organization. In fact, as we know, this capacity is connected 
with the predominance of active over passive sociality, the 
latter being incapable of expression in organized super¬ 
structures. Normally, active sociality plays a preponder¬ 
ant role in that equilibrating synthesis of forms of sociality 
which every group is, for action is necessary to form a 
group, to constitute its unity and to maintain it. We can 
cite only one exception: in groups of friendship and adora¬ 
tion passive sociality is habitually predominant and normally 
prevents organization. Obviously, the fact that a majority 
of groups can organize does not at all implv that they do 
so effectively. Numerous groups remain unorganized despite 
this capacity (e.g., social classes, professions, industries, the 
bloc of economic activity groups, economic society under 
actual circumstances). The possibility of their organization 
depends on the situation in the all-inclusive society in which 
they are integrated. On the other hand, certain types of 
groups organize themselves with greater difficulty than 
others, e.g., transitory as compared with durable groups, 
mystic-ecstatic groups and kinship groups as compared with 
locality and various sorts of activity groups. In mystic- 
ecstatic groups, organization finds an obstacle in the pre- 
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dominance of religious and magical over jural beliefs and 
of the communion over the community and masses. In kin¬ 
ship groups, the obstacle to organization arises from the great 
limitation of active by passive sociality. That is why the 
domestic family, into which an element of economic activity 
enters and wherein active sociality plays an important role, 
is incomparably better suited to organization than the con¬ 
jugal family or the household. Moreover, the respective 
roles of different forms of sociality within one type of group 
being unstable and dependent on essentially variable con¬ 
crete circumstances, the measure of the capacity of a group 
to organize itself cannot be determined in advance. Nor 
can the fact be overlooked that once organized, a group 
maintains within its framework important layers of the sub¬ 
jacent spontaneous life; the organized superstructure never 
expresses a group entirely, and is only one form of sociality 
among a plurality of other forms within the group’s unify¬ 
ing synthesis. 

VI. Groups with conditional and with unconditional 
constraint. If the guaranty which surrounds nil law is a 
fact of spontaneous sociality, if the measure of the violence 
and the moderation of compulsion (including the relation 
between repressive and rcstitutive constraint, as distinguished 
Durkheim) are determined by the obstacles or facilities for 
realization which organized sociality meets from spontaneous 
sociality, the contrast between conditional and unconditional 
constraint arises from the unity of the group itself. That is 
why the distinction between conditional and unconditional 
constraint is connected with that between different types of 
groups and can furnish a criterion for their classification. 

The majority of groups, whether organized or not, have 
available for the maintenance of their unity only conditional 
constraint, because their members may more or less freely 
retire from the group and thus escape measures of compul¬ 
sion. There are, however, certain groups from which free 
exit is forbidden and whose members have no legal possibil- 
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ity of withdrawing from such compulsions as may be im¬ 
posed. There are groups which dispose of unconditional 
constraints. 

The gravity of the compulsion has nothing to do with 
this distinction. In fact, conditional constraints may assume 
a violent and repressive form (e.g., corporal punishment and 
imprisonment by the guilds and universities in the Middle 
Ages; boycott and expulsion in modern trade unions; puni¬ 
tive war, as foreseen by the Covenant of the League or 
Nations), hut by quitting the group in question, it is pos¬ 
sible to avoid the application of these sanctions. Inversely, 
unconditional constraints may be as mild as possible and 
purely restitutive (c.g., small lines, payment of damages and 
interest in civil law), which does not negate the fact that 
it is legally impossible to escape them since they are i 
posed by groups, free exit from which is forbidden. 

It is primarily locality groups based on proximity which 
have a tendency toward the organization of unconditional 
constraint, while economic activity or non-lucrati\e groups, 
as well as mystic-ecstatic groups, in principle at least, have 
a tendency toward merely conditional constraint. Neverthe¬ 
less, in addition to locality groups, there are others which 
can resort to unconditional constraint. Thus the family, 
conjugal as well as domestic, possesses even to-day some 
kind of unconditional compulsion insofar as minor children 
are concerned. On the other hand, mystic ecstatic groups 
have at certain historic moments taken the form of organi- 
zations possessing unconditional constraints (certain magical 
brotherhoods in archaic societies, the Catholic Church in the 
Middle Ages). Finally, even economic activity groups may 
sometimes use this type of constraint (e.g., hereditary castes 
in India, the fourteenth to sixteenth century guilds, compul¬ 
sory trade unions in contemporary totalitarian States). That 
is why, in order to achieve a precise definition of the politi¬ 
cal group or State, one of w hose criteria is the monopoly 
of unconditional constraint . it is also necessary to turn to a 
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second criterion, that of the bloc of locality groupings, be¬ 
cause it is only the combination of these two characteristics 
which effectively distinguishes the State from other groups. 

VII. Unitary, federalist and confederated groups. Every 
group being a synthesis and an equilibrium, and achieving 
some degree of unity, a classification of groups according 
to the extent of their unity is necessary. This is possible, 
however, only with respect to organized groups, because in 
them alone does the degree of unification show itself in a 
way which may be grasped in the reflected pattern fixed in 
advance, according to which the competences of the organi¬ 
zation are combined and hierarchized. 

The organized group is unitary when i-ts organization 
represents either a direct synthesis of forms of sociality, or 
when sub-organizations existing within it play only a sub¬ 
ordinate role, the central organization dominating them 
(e.g.. all kinds of decentralization). The group is federalist 
when its organization represents a synthesis of sub-organiza¬ 
tions, a synthesis so worked out that the central group and 
the sub-groups are equivalent in the formation of the unity. 
The group is confederated when its organization is a syn¬ 
thesis of sub-organizations so worked out that the sub-groups 
predominate over the central group. 

Every group whose organization is sufficiently rooted in 
subjacent spontaneous sociality may, in its inner functioning, 
be characterized as a “complex collective personality,” an 
equilibrium between a central personality and partial person¬ 
alities, a synthesis between a unique subject and a relation 
among a multiplicity of persons. Thus the above definitions 
may also be formulated as follows. In the unitary group, 
the equilibrium between the central personality and the 
partial personalities is achieved in the complex collective 
person for the benefit of the centra^/person. In the federalist 
group, the same equilibrium is achieved with equivalence 
between the central person and the partial persons. Finally, 
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in the confederated group, the equilibrium is achieved in 
favor of the partial persons over the central. 

It would be entirely false to believe that this distinction 
is applicable only to States (and to relations among States) 
which have long been differentiated (but without agree¬ 
ment in the criteria) as unitary, federal, or confederated 
States. This distinction applies to all organized groups, kin¬ 
ship, economic or non-lucrative activity or mystico-ecstatic, 
which may be either unitary, federal, or confederated. Typi¬ 
cal groups of economic activity having federal character are 
federations of trade unions of a specific industry, labor ex¬ 
changes, cooperatives, mutual insurance companies, etc. 
Others of confederated character are the French "Confedera¬ 
tion Generate du Travail," the "American Federation of 
Labor,” etc. 

The majority of criteria on which this classification of 
groups is based criss-cross with each other, which leads to a 
great multiplication of their types. Moreover, we must con¬ 
sider the fact that the types which we have established are 
very broad and often require differentiation into sub-types 
(e.g., such divisive groups as the sect, profession, social 
class, political party, are sociologically quite distinct one 
from another, each demanding special study) and that they 
differ from each other as functions of situations in the all- 
inclusive society. Thus the conclusion is necessary that only 
vast "sociographic” investigations, describing empirically 
the innumerable plurality and variety of particular groups 
in an all-inclusive society at a precise historical moment, can 
give a complete and living picture of them. Every general 
classification of types of groups is doomed to remain sche¬ 
matic and abstract, being really nothing more than a pro¬ 
gram of concrete sociographic investigations to which it 
serves only as a point of support. These very reservations, 
however, justify and emphasize the utility of the study of 
types of groups tested particularly in application to problems 
of differential sociology of law which studies the frame- 
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works of law or jural orders appropriate to each of the types. 

On the other hand, these considerations show that it is 
impossible from the sociological viewpoint, as well as from 
the viewpoint of values, to establish an a priori hierarchy 
among the various particular groups, because their relations 
vary as double functions of the structure of the all-inclusive 
society and the mobile equilibrium of different forms of 
sociality constituting each group. At the same time, every 
group, may sometimes realize positive, sometimes negative 
values of various kinds, depending on concrete and unfore¬ 
seen circumstances . 'Thus, the sociology of groups must 
rebel with the utmost rigor against the widespread prejudice 
according to which the bloc of locality groups, that is, the 
State, predominates a priori over the bloc of groups of 
economic activity. In reality their relations, their equivalence 
or the preeminence of one of these blocs over others, depend 
on the extent of their organizations, as well as on their 
variable capacity to represent an aspect of the common in¬ 
terest; finally, these relations depend on variations in the 
collective jural beliefs of the societies in which they are 
integrated. Only super-functional groups (Nations, inter¬ 
national society. Humanity) have a tendency always to pre¬ 
dominate over functional groups. And one may add that 
among partial groups it is the enduring ones which prevail 
over the transitory. It is impossible to establish any other 
a priori hierarchy of groups. 

Section Two 

Differentiation of Framfavorks of Law as Functions 
of Types of Groups 

Every group in which active sociality predominates and 
which realizes a positive value (like/wcry form of sociality 
which satisfies these requirements and of which the group 
in question represents a unifying synthesis) affirms itself 
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is a "normative fact” engendering its own jural regulation. 
As we have already indicated, the normative fact of the 
group is the source not of kinds of law but of their particu¬ 
lar equilibrium within a framework of law, a specific jural 
order. This framework of law, while it is a microcosm of 
kinds of law, may nevertheless in most cases be considered 
primarily as a synthesis of dificrent kinds of social law. 
This for two reasons, first, because inter-individual law 
ordinarily is born from the external relations between 
groups (intcrgroupal law which, like intcr-individual law 
may take the form of law of rapprochment, law of separa¬ 
tion, or a mixture of the two), or between individuals belong¬ 
ing to different groups. Secondly, because the regulation by 
intcr-individual law in developed jural life is in the end 
concentrated around two particular frameworks, that which 
corresponds to the politico-territorial-Statc group( especially 
for organized individual law) and that which corresponds 
to Economic Society (especially for spontaneous individual 
law). As an exception, we can here cite only the role, as 
a source of inter-individual law, played in the Middle Ages 
bv canon law, the legal framework of die Catholic Church 
(cf. infra, Ch. IV, section 4). In all other frameworks of 
law corresponding to various types of groups, one can 
establish only the germs of inter-individual law, which we 
shall leave aside for the sake of greater claritv and simpli¬ 
city in our exposition. 

I. Respective capacities of different gimips to engender 
jurat endec Not even all groups which meet the conditions 
cited above arc equally favored by their structure for the 
constitution of frameworks of law. In the frst place, tran¬ 
sitory groups lack the stability necessary to this end. Crowds, 
meetings, conspiracies, etc., represent a chaos of kinds of law 
rather than a balanced jural order. Secondly, groups which 
remain unorganized set up frameworks of law only with 
the greatest difficulty, unless it be groups enjoying extra¬ 
ordinary endurance, such as the Nation, the International 
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Society, spontaneous Economic Society, industries, and the 
like. 

Among the groups distinguished according to functions, 
those of kinship give rise to jural frameworks only with a 
certain difficulty because of the rather passive nature of the 
conjugal family, combined with the predominance therein 
of moral over jural beliefs. The domestic family alone, 
being linked to economic functions, shows itself capable 
of serving without obstacles as the normative fact for a true 
legal code. 

As sources of jural frameworks mystic-ecstatic groups are 
subject to the influence of contradictory factors. On the one 
hand, the predominance in their equilibrium of religious or 
magical beliefs, as well as of the element of the communion, 
is unfavorable from the jural viewpoint. On the other hand, 
the unusually strong and steady cohesion rising from these 
very mystic beliefs facilitates the unifying synthesis which 
constitutes these groups and, by the same token, shows itself 
favorable to the engendering of an orderly framework of 
law. That is why the legal code emanating from the 
Church (sticking to Christianity, we have ecclesiastical law 
and the more broad canon law) develops sometimes with 
greater facility and intensity (e.g., the case of the Catholic 
Church with its insistence on the external unity of the 
visible church), sometimes with greater difficulty (e.g., the 
case of the Greek Orthodox Church with its sacrifice of 
external unity to collective mysticism and of the Calvinist 
reformed church with its exclusive reliance on the inner 
conscience of the faithful). 

Locality and activity groups (economic or non-lucrative 
activity) show themselves equally, capable of engendering 
frameworks of law. Nevertheless, since locality groups, 
being founded on proximity, are more stable than activity 
groups, they often show a capacity "'to secrete legal codes 
with more precise contours and to express themselves more 
rapidly in organized superstructures than do the second type 
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of groups. It is probably the recognition of this nuance 
which has led numerous jurists to che quite erroneous con¬ 
clusion that locality groups, and more precisely their bloc, 
the State, are alone capable of producing or, at any rate, of 
formulating law. Here a gram of truth has produced a seri¬ 
ous mistake which has long weighed heavily on research. 
We will also have occasion to insist forcefully on the inde¬ 
pendent validity of legal codes secreted by economic groups, 
and on the possibility of their equivalence with the frame¬ 
work of State law in the event of conflct between the two. 

The differentiation among collective un : ts into groups 
of division and unification, into unitary, federal, and con¬ 
federated groups, finally into groups possessing conditional 
or unconditional constraints, would seem to us to influence in 
no way the extent of their capacitv to engender frameworks 
of law. 

II. Frameworks of political, economic, and mystic-ecstatic 
law. The internal structure of jural frameworks obviously 
varies according to the nature of rhe groups engendering 
them. It is here essential to distinguish go ay s according 
to function, according to the measure of iru'tv. and finally, 
according to scope. Particularly inteirsting from the first 
point of view is the differentiation of frameworks of law 
into those of locality groups, groups of economic activity, 
and mystic-ecstatic groups. Jural frameworks engendered 
by locality groups are characterized by tenTorialitv, while 
those of the two other types are marked by extra-territoriality. 
Consequently, the former tend* more toward rigidity, the 
latter toward elasticity, flexibility and mobility. This is seen 
clearly in the fact that the snhere of subject matters con¬ 
cerned in territorial jural regulation tan be foreseen and 
determined in advance, while jural frameworks correspond¬ 
ing to economic groups in particular, often impose them¬ 
selves unexpectedly on an undetermined sphere of subjects 
(e.g., collective bargaining, industrial arrangements). 

Moreover, in frameworks of "economic law" and "mystic- 
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ecstatic law” (e.g., canon law), non-jural beliefs are re¬ 
flected more intensely than in frameworks of territorial 
legal codes. This may be shown especially for canon law, 
where intense mystic and moral elements are involved and 
where, as a result, the law of communion predominates. In 
frameworks of economic law, corresponding especially to 
worker-producer groups, the influence of common effort, 
collective work, favoring the preponderance of community 
law, manifests itself. Finally, in jural frameworks corres¬ 
ponding to consumer and, even more, to unemployed groups, 
law of masses predominates. Since the community is the 
form of sociality most favorable to the validity of law, 
frameworks of law corresponding to worker-producer groups 
affirm themselves in economic life with more ease and force 
than all others, and take the initiative in the development 
and organization of the economic jural codes which com¬ 
pete with State law. 

III. Unitary, federal, and confederated frameworks of 
law. The synthesis of kinds of law does not take place in 
an identical manner in unitary, federal, and confederated 
jural frameworks, each of which shares all the characteristics 
of corresponding types of groups. Thus, the law of the 
communion and of the masses plays a role only in the 
unitary jural framework, while in the federal and confeder¬ 
ated frameworks the law of community necessarily domin¬ 
ates. But the favorable effect upon jural efficiency is offset 
by the fact that federal and confederated frameworks of law 
are particularly ”formalistic,” capable of acknowledgment 
only by procedures fixed in advance and admitting little or 
no flexible and intuitive law. Moreover, these types of jural 
orders affirm themselves on a more superficial level than 
do unitary frameworks, which admit simultaneously all 
methods of acknowledgment, thus gaining in intensity what 
they lose in precision. ' 

In the light of such contradictory factors it would be false 
to affirm as some have (e.g., Proudhon) that federal and 
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confederated frameworks contribute more to the primacy 
and efficiency of law than do unitary orders. On the other 
hand, while a combination of unifying groups (i.e., groups 
with a conciliatory attitude), tends toward unitary frame¬ 
work of law, a combination of divisive groups (i.e., groups 
with a combative attitude), tends rather toward a federal 
or confederated framework. Since divisive groups (classes, 
professions, trade unions, etc.) arc especially widespread 
in the sphere of economic activity, the order of economic 
law finds its expression with special ease in federal or con¬ 
federated forms. On the other hand, locality groups are 
always unifying groups, and hence, when combining, tend 
toward a unitary framework of law. The federal frame¬ 
work applies here with greater difficulty, and the confeder¬ 
ated framework of law appears only by exception. 

To sum up, one may state that the confederated jural 
orders are particularly characteristic for economic activity 
groups, and unitary orders for locality groups, with federal 
frameworks of law possible for both types but less hindered 
in economic society. 

IV. Dii is/re and unifying frameworks of law. The 
jural frameworks corresponding to divisive groups and uni¬ 
fying groups difler in the degree of effectiveness, which is 
connected with the unequal complexity of the synthesis of 
kinds of law they produce. In fact, the jural orders of a 
sect, social class, profession, group of producers, etc., repre¬ 
sents an equilibrium simultaneously more simplified and 
more intense in its acting force than the frameworks of law 
of a church, business group, industry, all-inclusive economic 
society, etc. Compared to the legal code of a unifying group, 
“class law,” “proletarian law,” “bourgeois law,” “middle 
class law,” etc., are, from this viewpoint, particularly char¬ 
acteristic. In the struggle, the clash between “proletarian 
law'” and “bourgeois law,” we have not only a conflict be¬ 
tween two different orders of law regulating the internal 
life of two respective classes, but also a conflict between 
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divergent visions of jural values, between aspects of justice; 
hence, the force of collective conviction, the greater simpli¬ 
city of the unifying synthesis and the greater effectiveness 
of these jural frameworks. 

On the contrary, the legal codes of unifying groups are 
based on a complex synthesis pervaded by the spirit of com¬ 
promise. The force of conviction here finds itself singular¬ 
ly weakened, and with it the degree of efficiency of the jural 
framework in question. However, it does not at all follow 
therefrom that divisive jural orders have greater validity 
than unifying orders. Other factors intervene with a con¬ 
trary effect. In reality, unifying groups easily acquire broad¬ 
er scope when intergrating divisive groups and balancing 
their conflicts by means of a superimposed jural framework. 
If, moreover, these unifying groups succeed in representing 
an aspect of the common interest, their jural frameworks 
acquire in the form of "common law” additional title to 
prevail over the particularistic frameworks of law of divisive 
groupings. Finally, it must not be forgotten that all-inclu¬ 
sive groups, whose orders of law predominate over all 
others, are unifying groups-—those which are broadest of 
the type—i.e., groups in which super-functional sociality 
and a corresponding jural regulation are acting. The recipro¬ 
cal efficiency of jural frameworks of divisive and unifying 
groups thus depends on a multiplicity of variable factors, 
among which intensity is only one, and, hence, not to be 
regarded as decisive. 

V. National and international frameworks of law . Up 
to now we have been analyzing only the jural typology of 
partial groups. Obviously, all-inclusive groups also engender 
their specific jural orders. Here we must consider the frame¬ 
works of law of Nation and of International Society, because 
Humanity (in which passive forms of sociality predominate) 
shows itself sterile from the jural viewpoint. National and 
international orders of law have this in common, that they 
are characterized by their super-functionality. This implies 
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first of all that neither can express itself except in a plurality 
of functional jural frameworks (in their national and inter¬ 
national aspects): e.g., political law, economic law, ecclesi¬ 
astical law, and so on. This implies further the fact that 
the jural fjamcworks of Nation and International Society, 
by virtue of their structure, remain in a spontaneous form, 
effecting their unifying syntheses in the domain of unorgan¬ 
ized law only by means (if several independent frameworks 
of organized law (e.g., the organized jural framework of the 
League of Nations, the International Labor Office, etc.). 
Finally, national and international legal orders possess jural 
primacy over partial frameworks integrated within them 
(e.g., that of the Nation prevails over that of the State or 
Uconomic Society). These orders rule the relations and the 
conflicts among the latter, i.e., they decide about the hier¬ 
archy or equality. 

On the other hand, national and international jural frame¬ 
works possess the characteristics of unifying orders ex¬ 
pressed in a particularly intense way. Hence they lend them¬ 
selves more than any other framework cf law (e.g., political 
or economic) to acknowledgment by flexible and intuitive 
procedures. That is why the synthesis of different kinds of 
law develops here more toward flexible and intuitive law 
than toward any other kinds. Ad hoc acknowledgments and 
direct intuitive acknowledgments of interested parties who 
grasp the normative fact of the Nation or of International 
Society, here play a preponderant role; but custom, conven¬ 
tion, doctrine, unilateral recognition, and so on, fixing in 
ad vance the spontaneous framework of national and inter¬ 
national law, intervene also. \\ r e must now clarify the prob¬ 
lem of the specificity of national and international legal 
orders, as well as of their relations. 

In the unifying synthesis making up the framework of 
national law, comunity law normally plays a leading 
role, while in the framework of international law the recip¬ 
rocal role of law of masses and of community law is much 
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more unstable, with a general and undeniable tendency co¬ 
ward the predominance of masses law. It is exactly while 
the international legal order is dominated by law of masses 
that it is less effectively valid than national law. If we did 
take into account only the capacity to produce a jural 
framework, we would have to recognize the primacy of 
national over international law. But other factors intervene 
here, as we have already had occasion to mention. In addi¬ 
tion to stability and degree of efficiency, factors of scope 
and of degree in the capacity to embody Justice and repre¬ 
sent the common interest also intervene in the problem of 
the interrelations of legal frameworks. From this point of 
view, the international legal order has primacy over a na¬ 
tional one, whose functions it defines and delimits. Since 
the factors making for primacy arc, however, contradictory 
and reciprocally opposed, everything depends on their un¬ 
stable equilibrium. The relations between national and 
international law are variable and shift as functions of the 
cohesion of the nation or international society (of the ex¬ 
tent of the predominance in their frameworks of community 
and masses law). These factors diminish or increase the 
effect of scope and of the special qualities of international 
society. All that can be said a priori is that, in cases of 
equal degree of efficiency, the framework of international 
law possesses primacy over the national. 

In breaking ground for the jural typology of groups 
(which, in any case, like the classification of groups, re¬ 
mains and must remain on the level of a schematic program 
for concrete investigations to which it can offer only points 
of support), we have been compelled throughout our analy¬ 
sis to show the impossibility of establishing any preconceived 
hierarchy of jural frameworks. With the sole exceptions of 
the predominance of all-inclusive legal orders over partial, 
of frameworks of common law o\£r those of particularist 
law, and of enduring orders over transitory, relations among 
the various frameworks of law are seen to be essentially un- 
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stable; they permit reciprocal preeminence or equality de¬ 
pending on a multiplicity of divergent factors and their 
unstable equilibria. In particular, contrary to the deep-rooted 
prejudice in favor of the primacy of State law, we have 
shown that frameworks of economic and canonic law—not 
to speak of international law—possess all the characteristics 
which, in concrete circumstances, enable them to compete 
with the political legal order in regard to which they can 
affirm themselves as equals or superiors. 

This conclusion, which would seem to follow from the 
viewpoint of an objective analysis of types of groups, may, 
however, appear to be in flagrant contradiction with the 
"principle of sovereignty"; several sociologists sometimes 
insist on the latter with even greater energy than some jur¬ 
ists, because for them it is tied to the problem of the unity of 
all real society. Thus in order to clarify the results of our 
analysis, let us reexamine the relationship between jural 
frameworks from the point of view of the principle of 
sovereignty, considered as an element of social reality. 

Suction Thrhi- 

SOVHRHIGNTY" AND THF RELATIONS OF VARIOUS LHGAL 
OrDF.RS WITH THAT OF TIIH STATF. 

If, from a purely sociological point of view, one were to 
interpret the principle of sovereignty as the preponderance 
of unity over multiplicity, of centripetal over centrifugal 
tendencies, in every real collective unit or group, we would 
have to acknowledge that every group possesses sovereignty 
over the forms of sociality composing it. In fact, the group 
as reality cannot exist without affirming itself as a whole, 
irreducible to constituent elements, over which it makes 
prevail the unity and cohesion which are proper to it Like¬ 
wise, we would have to recognize in this sense that all- 
inclusive groups are sovereign with respect to partial groups 
integrated within them. This would lead to the statement 
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that every jural framework is sovereign over the kinds of 
law synthesized in it, that multifunctional legal orders <>re 
sovereign over uni-functional, and finally, that super-func¬ 
tional frameworks of law (those of the Nation and Inter¬ 
national Society) are sovereign over all others (e.g. over 
those of the State, of the Economic Society, etc.). 

These simple statements should be sufficient to estab¬ 
lish a distinction between power and sovereignty and to dif¬ 
ferentiate within the later between relative and absolute 
sovereignty. In fact, sovereignty thus conceived is not one 
with power but is merely a qualification of power. Generally 
speaking, social power is the manifestation of.the irreduci- 
bility of the whole in regard to its component elements. 
Now, the first expression of power relates not to groups 
but to diverse forms of sociality by interpenetration and 
partial fusion, i.e., to the masses, community and commun¬ 
ion, which exercise a power over members to the extent of 
the varying degrees of pressure to which the members are 
subject. This power, or rather these powers, on a micro- 
sociological scale, cannot be described as "sovereign” for 
the two-fold reason that in spontaneous sociality (owing to 
the "reciprocity of perspectives”) 1 there can be no question 
of a primacy of the whole over the participants, and that 
organized sociality possesses in itself no primacy over spon¬ 
taneous sociality. 

Thus sovereignty, as a particular quality of power, ap¬ 
pears only when we pass from the microsociological to the 
macrosociological scale. We have seen that this sovereignty 
of groups has varying degrees, because all sovereignty, ex¬ 
cept that of all-inclusive societies, can be only a relative 
sovereignty. Consequently super-functional groups such as 
the Nation and International Societyy:an alone possess ab¬ 
solute sovereignty. 

1 See my article “Masses, Community, Communion" in the Philosophical Review, 

August 1941, and my Essais de Socwlogie, 1938. 
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The social power of a relatively or absolutely sovereign 
group is only a function of the jural framework of the 
group, more precisely of the order of its social law; this 
to the extent that the above mentioned power is based on 
law rather than on mystic-religious beliefs (charismatic 
power). One may also say that normally the sovereignty of 
any social power is a jural sovereignty, the sovereignty of 
a framework over the kinds of social law which it equil¬ 
ibrates or the sovereignty of one legal order prevailing over 
others. That is why sociological analysis leads to the con¬ 
clusion that the fundamental problem of sovereignty is that 
of sovereignty of lau\ and that this jural sovereignty, if 
one takes it in a superlative sense, always belongs only to 
all-inclusive, super-functional groups. Thus understood, 
the principle of sovereignty merely confirms our conclusion 
as to the impossibility of establishing a preconceived hier¬ 
archy between the framework of political law and that of 
economic law. Their essentially variable relations are pre¬ 
cisely ruled by the sovereign jural order of the Nation and 
of International Society which alone possess absolute jural 
sowreignty; these latter alone can establish at given mo¬ 
ments either the predominance or equivalence among func¬ 
tional and partial frameworks of law which are embraced 
within them. 

The problem would seem to be complicated, however, by 
the fact that the principle of sovereignty was worked out 
preciselv in that historic epoch when the jural framework of 
all-inclusive societies gave marked primacy to the State 
order. It was at the epoch of the formation of the modern 
territorial State, struggling on two fronts against organiza¬ 
tions which, without being locality groups, claimed a State 
character: the Church and the Holy Roman Empire external¬ 
ly, feudalism internally. The territorial State, in affirming its 
'sovereignty”, defended generally its monopoly of uncon¬ 
ditional constraint, that is to say, its external independence 
of all organizations claiming State character, and its internal 
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supremacy over all groups making the same claim, i.c., a 
claim to dispose of unconditional compulsion. The monop¬ 
oly of the latter, which is an effective badge of the State, 
and which, in conformity with hallowed terminology, we 
may call "political sovereignty", in no sense impl.es by it¬ 
self jural sovereignty, which is quite another matter. 

In fact, the State’s monopoly of unconditional constraint 
was exercised and is always exercised within the limits of 
the State’s jural competence; the latter always depends on 
the legal order of the inclusive super-functional society 
which constantly modifies the competences of the State and 
of the other functional groups, sometimes broadening, some¬ 
times narrowing them, 't hese all-inclusive societies, although 
exclusively enjoying jural sovereignty, do not at all dispose 
of unconditional constraint. 

The tendency to attribute to the State both political sov¬ 
ereignty and jural sovereignty (competence over compe¬ 
tences) is simply an optical illusion. It is produced by the 
historical simultaneity of the extension of State competences, 
derived from the legal order of the all-inclusive societies 
which gave the competences to the State, as well as from 
the accidental fact of relative primacy of political law in 
a certain epoch. But this primacy was not at all definitive. 
This jural preeminence of the State did not flow at all from 
its specific nature as a bloc of locality groups endowed with 
a monopoly of unconditional constraint. It was only a his¬ 
torical accident. 

The same optical error took place in an inverse sense at 
the beginning of the twentieth century when some jurists, 
observing the tendency toward a greater limitation of the 
State's jural competencies (by international and trade 
union organizations), hastened to proclaim that "the prin¬ 
ciple of sovereignty is dead ’. They did not notice the fact 
that the reversal of preeminence a/fiong various orders of 
law was only a confirmation of the jural sovereignty; for, 
the monopoly of unconditional constraint by the State exer- 
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cised within the variable limits of its competencies is not 
dependent on the extent of the latter. 

To sum up, we may conclude that the principle of sov¬ 
ereignty, while indispensable from the sociological and jural 
viewpoints of the harmonizing of different frameworks of 
law in struggle, as well as from the political viewpoint of 
the specificity of the State, implies no preestablished hier¬ 
archy of groups and corresponding jural orders. It leaves, 
on the contrary, a door wide open to perpetual reversals and 
variations in their relations. 

It might, however, be objected that these considerations 
affect only diffuse, unorganized, sovereignty of law, and ig¬ 
nore the pi obi cm of jural sovereignty concentrated in an 
organ capable of expressing it consciously and deliberately. 
Would not every sufficiently developed society be character¬ 
ized by such concentration and organization of the sover¬ 
eignty of law/ To which we reply that the problem poses 
itself effectively only when the frameworks of political and 
economic law are recognized as juridically equal by the sub¬ 
jacent jura! order of Nation and International Society. Then, 
to formulate and express jural sovereignty, the necessity 
arises for organizations of arbitration with a jurisdictional 
character; it is a form of supreme court competent to in¬ 
terpret the spontaneous sovereign law of Nation and Inter¬ 
national Society. On the other hand, in epochs when jural 
orders of all-inclusive societies accord legal preeminence to 
one partial group (e.g., in the Middle Ages to the Church, 
in the sixteenth to nineteenth centuries to the State), it is 
the partial groups which become organs competent to inter¬ 
pret and represent the sovereignty of law. This fact, how¬ 
ever, does not mean at all that jural sovereignty may be at¬ 
tributed to partial groups, because in any case true jural 
sovereignty remains diffuse within all-inclusive super-func¬ 
tional societies. 

1-ven in an epoch when sovereign jural frameworks of 
Nation and International Society accord legal preeminence 
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to the State, its relations with the various frameworks of 
non-State law may take various forms. 

From this viewpoint, we can establish four different 
types of frameworks of social law, completing the jural 
typology of groups which we undertook in the second sec- 
ii.M 01 this chapter. 

!. v works of pure and independent social law 
w 1 ’ ch, in cases of conflict, are superior to or equivalent to 
t'*’! o:\ler of the Stale, such as national super-func¬ 
tion. i : :\v, nternationa! law, the law of the Roman Catholic 
church (ecclesiastical and canonical), and of other churches 
in ci^s of c anlion of church and State, and finally, eco- 
; 01 Vc ! • o in cases autonomously organized economy which 
t ar.sf -mis it from particularistic law into common law. 

!I. /■'. ante works of pure social law subjected to State 
till 'age i.e., not disposing of unconditional constraint and 
! ng au.onomous, but. in cases of conflicts, bowing before 
and giving way to the State legal order. Externally this is 
expressed by the relegation cr such frameworks in the field 
of "private law”, since the very distinction between public 
and private law, as we have seen, depends on variable de¬ 
cisions of the State. Such is the case today of jural frame¬ 
works of kinship groups, non-lucrative activity groups, and 
even the majority of economic activity groups which, under 
the existing regime, affirm themselves as particularistic. 
They are innumerable. 

III. Frameworks of autonomous social law annexed by 
the Stale , i.e.. put to its service either by incorporation 
within it as "decentralized public services” or by simple 
elevation to the privileged domain of public law. In cases 
where such annexation concerns locality groups of limited 
scope (municipalities, borough councils, counties, etc.) that 
is to say the frames of local self-government law or of the 
law of landowners’ associations (e.g., holders of riparian 
rights, mine owners, etc.), the annexation is least striking, 
given the fact that the State is a bloc of locality groups. The 
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very decentralization of State organs performing purely 
technical functions (teaching institutions, transport, post of¬ 
fice, hospitals, etc.) likewise takes place under the form of 
autonomous jural orders annexed by the State. More strik¬ 
ing is the case of State annexation of economic activity 
groups (e.g., professional organizations), non-lucrative 
groups (insurance and mutual aid societies), and, finally, 
under the Caesarian-Papal regime, of mystic-ecstatic groups. 
For all these groups have non-terrtorial character, and do 
not come into the network of the State (the bloc of locality 
groups) except by virtue of their envelopment by the un¬ 
conditional constraint which the State monopolizes. In total¬ 
itarian States, the regime of compulsory and obligatory 
trade unions, imposed from without on the interested par- 
lies in order to dominate them, is particularly characteristic 
from this viewpoint. 

IV. / ; runic works of social law condensed in democratic 
State law , whose characteristics we already know. 

It is obvious that each of these frameworks, like all those 
which have been distinguished as functions of types of 
groups, represents an unstable equilibrium of different kinds 
of law, in particular of the law of the masses, the com¬ 
munity and the communion. It is no less clear that, de¬ 
pending on concrete historical circumstances and variations 
in the sovereign jural frameworks of the Nation and Inter¬ 
national Society, the frameworks of law subject to tutelage 
or annexation by the State move sometimes toward a pure 
and independent order of social law, sometimes in a reverse 
direction toward the legal order of the State. It is these 
movements of the intermediate frameworks of law which 
make manifest sometimes the preeminence of the domestic- 
political group, sometimes the preeminence of the State, 
sometimes that of Economic Society, or finally the jural 
equality of several of these groups. Rut here our analysis 
has reached a new problem: that of the legal typology of 
all-inclusive societies. 



CHAPTER FOUR 


Differential Sociology of Law (continued) 

(Legal Typology of Inclusive Societies) 

The infinite complexity, the richness of aspects and con¬ 
tents of every inclusive society—every manifestation of "to¬ 
tal social phenomena”—prevents their fixing in sociological 
types, unless one takes as a point of support Some particular 
social activity. Thus, the classification of types of inclusive 
societies will give very different results depending on 
whether one envisages it from the viewpoint of economic, 
religious, moral,- jural or other phenomena. Numerous at¬ 
tempts which have been made at classification and an ex¬ 
haustive discussion of them by M. Steinmetz may be found 
in L’Annee Social clique (1900), vol. III. To this should 
be added the analysis of doctrines of "eras of civilization ” 
advanced by Graebner, Schmidt, and Cooper, and of the 
"cultural morphology” of Frobenius and Spengler, which 
Mauss succinctly but penetratingly criticized in his note "On 
civilizations”, in Prem. Sem. Internationale de Synthese 
(1930). If all these attempts fail to give satisfactory re¬ 
sults, above all it is (aside from the influence of evolu¬ 
tionist prejudices) because of the monistic efforts to establish 
a unique typology valid for studying together all aspects of 
social reality. 

Recognizing the impossibility of such an attempt and 
taking account of the essentially pragmatic character of all 
classifications of types of "total social phenomena”, dassi- 
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fications which admit multiple variants depending on the 
aim pursued, we shall limit ourselves to outlining some 
schematic types of inclusive societies with reference to the 
study of jural phenomena. These types are constructed more 
as illustrations of the direction which such studies should 
take. They claim neither to give definitive results nor to be 
exhaustive, and certainly not to replace the concrete history 
of law and culture in general, which alone are capable of 
expressing the full reality of different inclusive societies with 
their individualized particularities. 

We shall establish seven different types of inclusive soci¬ 
eties from the point of view of repercussions on systems of 
law. In making this division we have been guided chiefly, 
on the one hand, by the criterion of preeminence within the 
equilibrium of frameworks of law of one particular group 
over all others, and, on the other hand, by the criterion of 
the degree of mysticism and rationalism in the conceptions 
of law and power characteristic for various societies— a cri¬ 
terion especially developed by Max Weber (cf. Wirtschaft 
mid Cicscllschaft , 1922). Weber, from this viewpoint, dis¬ 
tinguished between ’ charismatic”, ’’traditional” (especially 
patrimonal) and “rational powers”; he distinguished as 
well between systems of law penetrated entirely by the su¬ 
pernatural (magical or religious), relatively rationalized 
systems (whether of procedures, i.e., “formal rationaliza¬ 
tion”, or of content, i.e., “material rationalization” ( 7aveck - 
rationalisat ion) , often linked with patrimonial absolutism 
or survivals of theological conceptions), or finally entirely 
rational (simultaneously formal and material), secularized 
by the aid of a formal logic immanent to the law. Weber 
also pointed out that law assumes various characters, de¬ 
pending on whether it is formulated and applied by proph¬ 
ets anti divines, by jurisprudents (who may have been 
formed by courtroom practice or in theological schools), by 
owners of patrimonial power, or finally, by a bureaucracy of 
jurists trained in special schools. What was lacking in 
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Weber’s very suggestive and profound views was an in¬ 
tegration of these partial and, so to speak, dispersed aspects 
into types of inclusive societies established as functions of 
the equilibrium of particular groups. 

We will seek to avoid in our classification this basic de¬ 
fect, while trying to utilize Weber’s valuable contributions. 
At the same time, Hiere is not in archaic society a differ¬ 
entiation of groups according to the types which we have 
distinguished, inasmuch as locality groups hardly appear 
and the clan is simultaneously family. State, and Church 
(being limited exclusively by the magical brotherhoods). 
Thus, Durkhcim’s characterization, emphasizing the struc¬ 
ture of archaic society based on a series of identical seg¬ 
ments (in contrast to all other types) remains more or less 
valid. We will take account of it, all the more since it is 
precisely the jural typology of backward society which has 
been best studied by the Durkheim school, whose contribu¬ 
tions we shall utilize. 

Taking all these points into consideration, we arrive at 
the following jural types of inclusive societies: l) legal 
systems of poly-segmentary societies, having a magical- 
religious basis; 2) legal systems of societies given homo¬ 
geneity by the principle of theocratic-charismatism; 3) legal 
systems of societies given homogeneity by the preeminence of 
the domestic-political group — relatively rationalized sys¬ 
tems; 4) legal systems of feudal societies based on the jurid¬ 
ical preeminence of the church- semi-mystical and semi- 
rationalized systems; 5) legal systems of societies unified by 
the preeminence of the city and the empire—more rational¬ 
ized sytems; 6) legal systems of societies unified by the 
preeminence of the territorial State and autonomy of in¬ 
dividual will; 7) legal systems of contemporary societies 
in which the groups for economic activity and the territo¬ 
rial State are struggling for a new jural equilibrium— 
transitory systems. A 

It is obvious that for each of these types one could give 
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a number of historical illustrations and geographic variants, 
and that the distinction of an entire series of sub-types 
would become necessary if one were to go into details. 
Not less obvious is the fact that none of these types (ex¬ 
cept the last, which we have deliberately left vague) is to 
be found in a pure expression in history, because sociological 
types straddle one another and combine with each other in 
varied ways. It is simultaneously the force and limitation of 
sociological types that they remain to some extent abstract 
and general, supplying points of support for the historian s 
efforts of individualization. 

I. Legal systems of poly-segmentary societies . having a 
magical-religions base. Inclusive archaic society is the tnb~ 
( phratry , curia) formed by the repetition of a series of 
identical segments called clans (”genos'\ gentes). The 
clans and tribes have a religious basis; their emblems are 
totems, symbols of their gods, in which they participate and 
with which they commune in a mystic way. The kinship 
group is not differentiated here from the mystic-ecstatic 
group, for kinship and the exogamy which arises therefrom 
is here principally a link with the same totem. The locality 
group is not clearly defined, the clan is not always a "vil¬ 
lage community". The religious group here absorbs local¬ 
ity groups, as it does for those of economic activity, at 
least to the extent that the latter has a domestic character. 
Under these conditions, it would be tempting to reduce all 
jural regulation to a single framework of common social 
law of clan and tribe having a religious basis -founded in 
taboos derived from the Holv and excluding every type of 
inter-individual law, all elasticity, alienability, mobility, even 
all particularistic law. 

If it seems indisputable that jural sovereignty, diffuse in 
the tribe and penetrated by the transcendent supernatural, 
accords preeminence to totemic clans and to their law, ar¬ 
chaic society, nevertheless, cannot at all be reduced ex¬ 
clusively to clans, as modern ethnography has shown. It 
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is infinitely more complex, abounding in fraternal associa¬ 
tions, age and sex groups, men’s houses, clubs, secret soci¬ 
eties, etc., sometimes limited to single clans, sometimes 
spreading over entire tribes. Their basis is also a belief in 
the supernatural, not the holy transcendent supernatural 
which requires submission, but the magical, immanent, flex¬ 
ible supernatural, which can be ordered about and even cre¬ 
ated ("Mana," pointed out by Condrington for Melanesia, 
has been found under various names in the most diverse 
primitive societies). 

The collective magical Mana—basis of the particularistic 
social law of the brotherhoods-—partly releases the latter 
from the grip of religious taboos. The connection of magic 
with all risked effort and labor (Malinowski) favors con¬ 
centration within the brotherhoods of certain economic ac¬ 
tivities (e.g., the blacksmith's craft) and military art. The 
limitations which the activity and law of the magical broth¬ 
erhoods put upon'the power of the clan benefited the indi¬ 
viduals who, might possess different degrees of individual 
mana, permitting them to affirm their "prestige", to occupy 
higher ranks in the brotherhoods, to appropriate alienable 
objects, to contract, and to trade. The works of Frazer, 
Mauss, Huvelin, Levy-Bruhl, Malinowski, and Granet have 
shown the diverse aspects of the repercussions of magic on 
law and economy in primitive societies, repercussions of 
which remnants are found in very ancient Roman, Greek, 
Germanic, Chinese, and Hindu law. 

Certain institutions represent an amalgamation of com¬ 
peting influences of both religion and magic, such as penal 
law which protects the inviolability of human life, and the 
formation of the State and royal power by the victory of 
the magical brotherhood over the clan—victory which trans¬ 
forms the chief of the first into a priest-king subjected to 
Religion. What is certain is the fade that the legal system 
of archaic society rests on the double base of Magic and 
Religion; they are sometimes opposed to each other, some- 
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times interpenetrating. But always the common sacral law 
of the totemic clan possesses primacy over the particularistic 
law of the brotherhoods as well as over the inter-individual 
and inter-group law, both being inspired by magical Mana 
(cf. my article "Magic and Law" in Social Research, 1942 
and my lissais cle Sociologies 1938, pp. 173-273). 

The magical-icligious basis of the jural system of poly¬ 
segmentary society leads to the following characteristics: 
a) all power has here a character either theocratic (in the 
clan) or charismatic (magical eminence inherent in the 
holder of power in the brotherhoods and, aher the estab¬ 
lishment of tiie State, in the kings); b) acts formulating, 
applying and sanctioning law have a mysterious character 
(oracles, law prophecies, "revelations" of law in the name of 
(rod or Mana, "ordeals" and "combats of Ciod’ , magical 
purifications and religious saaihees, charms, curses, bonds 
through magical things and formulae, etc.) ; c) any appro¬ 
priation of a thing consists of its penetration by a super¬ 
natural force (religious m the case of inalienable property 
especially land, magical in the case of alienable, especiallv 
property of mobile things), d) finally, there predominates in 
social law the law of the communion, and in individual 
law the law ot rapprochement (e.g., the gift) or separation 
(struggle) and not law of mixed structure (e.g., contract). 

The French sociologist, P. Fauconnet, in his well-known 
work Rc\f>o:>\ ibiliti (F'^o). brought out sharply and pen- 
ctratinglv the connection of this institution in archaic socie¬ 
ties with magical-religious beliefs. He emphasized that not 
only were conscious individuals and groups held responsible, 
but also children, mailmen, corpses, animals, and even tools. 
The situations generating responsibility consisted in super¬ 
natural contamination by contact with an act violating a rite 
or a ban, whether the contact was connected with the in¬ 
fringement by casual link or not. Thence, among other forms, 
collective responsibility, which imposed punishment in re¬ 
gard to family or locality connected with the guilty, etc. The 
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responsible subject, Fauconnet concluded, is, in such society, 
the point of discharge of wrath of the outraged collective 
mind, the scapegoat. The function of responsibility here 
would be to 'make possible the realization of punishment 
by furnishing it a point of application”. It must be added, 
however, utilizing the path-breaking work of L. Levy-Bruhl 
on primitive mentality, that, inasmuch as the idea of casuality 
is entirely different in the primitive mind from ours, and 
that, being ignorant of secondary causes, primitive peoples 
seek mystic primary causes, causality in this sense would not 
at all seem absent from situations generating responsibility 
in archaic societies. This mystic causality may be attributed 
to conscious as well as to unconscious agents, children, mad¬ 
men, corpses, tools, animals, and the like. 

The works of Mauss and Davy on exchanges, gifts, the 
germs of contractual relations, have clarified the institution 
of the "potlatch” discovered by F. Boas in the American 
northwest (see above) and whose existence and role have 
been confirmed in different regions (Melanesia, Papua, Poly¬ 
nesia, South America, Africa). "The potlatch is a discounted 
gift which presupposes not only the obligation to give but 
also that to accept and to return, a primitive form of ex¬ 
change which mobilizes and redistributes property. It is 
also a form of challenge which gives rivals an opportunity 
to outdo each other in showing off their treasures and which 
takes place in connection with a feast, birth, marriage, in¬ 
vitation, inauguration of a tomb, installation of a chief 
(Bougie)”. It is, above all, groups, clans, tribes, and mag¬ 
ical brotherhoods which mutually obligate, trade with, con¬ 
tract with, affront and oppose each other in that sort of 
festival-market which is the potlatch. Thus, the first form 
of obligation and contract is inter-groupal rather than 
inter-individual. 

M. Mauss has brought out the far>. that the functions of 
the potlatch are not simply jural and economic, because it 
also has the character of exchanges of names, blazonings, 
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feasts, ceremonies, dances, rites, military services, etc. At 
the same time, Mauss connected this institution with that of 
the gifts, and through it with the action of magic, because 
the man a of the giver is implied in the thing given; this 
threatens the recipient should the latter not return an equal 
gift implying his mana (everything appropriated being a 
"magic appartenance”). Thus, the mana involved in the 
things exchanged enables each to avenge the other if need 
be. The principle of "give and take", of a "gift for gift" 
which underlies the law of obligation, is manifested most 
plainly in the potlatch, for whatever is exchanged in a pot¬ 
latch is penetrated by magical forces which stimulate the 
circulation of gifts. "The circulation of goods follows that 
of men, rites, ceremonies, dances ,in a whole formed by 
mana" immanent to men, groups and things and connecting 
them with each other (Mauss). 

CL Davy has described how the individual may profit 
from a potlatch by the generosity of his gifts, to gain both 
magical and economic prestige, to raise himself to higher 
social rank in the clan or brotherhood. Therefore, the 
potlatch appears to be a powerful factor of inter-individual, 
economic, jural, and even political differentiation. Also, 
Davy tried to establish a parallelism between the develop¬ 
ment of the potlatch-contract favorable to inter-individual 
law and the concentration of political power in the hands 
of a chief (birth of the State and of Royality). This last 
process takes place especially, as we have said, through the 
channel of magical brotherhoods; here the ascensions to 
superior hierarchical rank, promotions to the post of chief 
based on both personal mana and wealth, are particularly 
frequent. 

All we have exposed shows clearly that even the archaic 
system of law, despite the undifferentiated state of certain 
species of groups, represents a complex of different frame¬ 
works of law seeking an equilibrium and admitting a cer¬ 
tain place to inter-individual and inter-groupal law. This 
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situation is confirmed by the conflicts and compromises be¬ 
tween Religion and Magic, Totem and Mana, the rigid and 
the elastic supernatural, jural primacy belonging, however, 
to the socal law of the clan with its religious basis. 

II. Legal systems of societies given homogeneity by the 
theocratic-charismatic principie. A11 - i ncl us i ve socie ties can 
unify themselves by eliminating their segmentation into 
clans in various ways, l) One is to superimpose on the 
identical segments and their tribal combination a new unity, 
that of the State-Church incarnated in a King-Priest-living 
God, which presupposes a particular combination of religion 
and magic and leads to theocratic-charismatic power; the 
chief of State, who represents God and acts in his name, 
being qualified for this function by his own qualities, gen¬ 
erally of magical character (charism). 2) Another way of 
unification is through the absorption of dissolved segments 
in the domestic group, which represents an identity of the 
kinship group (now based on blood, particularly male filia¬ 
tion) with the economic activity group, often likewise con¬ 
nected with the locality and neighbornood group. The all- 
inclusive society is here led to homogeneity by the predom¬ 
inance of the domestic-political group over all others, which 
can give rise to a patriarchal State. 3) Finally, a third way is 
the elimination of the segments by a "cynoecism”, a junction 
and interpenetration of segments which have partially be¬ 
come domestic groups, in a "city” or "polis” with a terri¬ 
torial basis, to which primacy is accorded. Historically 
speaking, these three types can be interwoven with each 
other as well as combine in diverse fashions. 

Historical instances of the first type are widespread and 
varied in the Orient, beginning with the Egyptian Empire 
(down to the end of the IVth dynasty and after the 
XVIth), Babylon, Assyria, the Hittite kingdom, Persia, 
China during the imperial epoch (after 300 B.C. and es¬ 
pecially after Emperor Wan), Japan, Peru before the dis¬ 
covery, India and Tibet, winding up with the Islamic 



266 


SOCIOLOGY OF LAW 


Khalifate under the Ommeiad and Abbassid dynasties 
(eighth to the twelfth centuries A.D.). The unity in these 
theocratic-charismatic empires, which correspond to the 
transition from tribal to national religion, is quite super¬ 
ficial, because it depends on the personality of the chief or 
on the heredity supernatural qualities of his dynasty. It is 
the son of the King of the Sun” (Ra, in Lgypt), the son 
of heaven (China), the descendant of the prophet of Allah 
(Mohamed) etc., who alone embodies this unity. At the 
same time, the enormous expansion of the framework is 
brought about by the predominance of mass-element over 
that of community and communion, the subjects of Oriental 
empries being, despite the theocratic character of them, an 
amorphous body. Under this vascillating unity, there con¬ 
tinue to exist the ancient segments or domestic-patriarchal 
groups and various brotherhoods. Some of these societies, 
before having been homogenized by the thcocratic-chismatic 
principle, went through a long feudal period (e.g., China 
arid Japan) or, on the other hand, became feudal between 
two periods of unification (e.g., Hgypt under the Vth-XIth 
dynasties). 

What characterized the legal systems of these societies 
was, on the one hand, their rigidity, related to their divine 
and mysterious origin (e.g., in principle, Islamic law is in 
its entirety included in the Koran), and on the other hand, 
arbitrariness of application into which enter religious and 
moral motives as well as the direct inspiration of the chief 
or of priests and judges acting in his name. To the extent, 
however, that it was necessary to give a more precise basis 
for the concrete application of these legal systems, there 
were recourses on flexible patterns, models of conduct (the 
"hdJith" which constitute the "sunnah'’ in Islamic law), or 

the opinions of theological jurists (the "Fikb" in Islamic 
law). 

It is interesting to observe tiiat such a jura! regime does 
not exclude the existence of civil courts parallel to those 
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of the temple, e.g., in Babylonian law as given in the Ham- 
murabic Code (2,000 B.C.) or in Egyptian law, which ad¬ 
mits the function of the be qua bet aat and of the sab, 
judges, and which worships a special goddess of civil justice, 
fr Maat”. The possibility of such distinctions derives from 
the fact that everybody linked with the theocratic-charis¬ 
matic chief, whether priest or layman, acquires a share in 
the latter’s supernatural powers. 

Even more important is the fact agreed upon by all his¬ 
torians of the law of these types of society (e.g., J. Pirenne, 
Histoire des institutions et dn Droit Babylonien, les Lois 
Assyriennes et les Lids llittiles , 1928), that theocratic- 
charismatic systems of law do not bar a notable develop¬ 
ment of law of exchanges with pronounced individualistic 
character, implying a law of obligation, contract, credit, and 
presupposing the alienability and divisibility even of landed 
property. The Hammurabic code leaves no doubt on this 
score, and observation of customary Islamic law shows gen¬ 
erous borrowings from Roman and Hellenic law. It seems 
impossible to explain this fact except by the persistence and 
growth, under the cover of theocratic-charismatic unity, of 
broad layers of independent social and jural life, partly in¬ 
spired by magic, partly surmounting it through a certain ra¬ 
tionalistic trend connected with economic calculation; but 
in any case these regulations are not directly integrated in 
the general legal system. The latter is concerned only with 
common social law, here assuming the character of masses 
law and hence achieving only a very limited primacy. 

III. Legal systems of societies given homogeneity by the 
preeminence of the domestic-political group — relatively 
rationalized systems. The kinship group based on masculine 
filiation, involving economic activity and more or less at¬ 
tached to the soil, can win preeminence in the all-inclusive 
society over clans, tribes, brotherhoods, etc. The domestic 
group thus becomes the germ of a State, and may be des¬ 
cribed as domestic-political, sometimes serving as a model 
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for a true patriarchal State. Ihe social structure described 
in the Old Testament , in the Iliad and Odyssey, as well as 
the Slavic Zadruga, arc duicrent instances of the preem¬ 
inence of the domestic-political group under its patriarchal 
form. Some 1 1 aits of this type may also be studied in the 
"Roman family ’, which, however, was integrated in a very 
different species of all-inclusive society, as well, finally, as in 
the Lit if undid peopled by the coloni of the Roman Empire 
(later period). Ihe German ILiusgenosscnschdflen, which 
appear through the "Marks' (clans becoming “village- 
communities" which annually distribute parcels of collective 
landed property among the families), the Gan (county) 
and the " Sippcnschuft" (tribe), suggest domestic-political 
groups without any proper patriarchal character. To the 
extent that the primacy of the domestic-political group is 
connected with private landed property the chief may be¬ 
come the moiuich of a patriarchal State, of which the Ro¬ 
man Lit if undid represents a sketch. As historic instances, 
one may cite the Frankish monarchy (sixth to ninth cen¬ 
turies), to some extent the P.ussian monarchy in the Mus¬ 
covite period, and, finally, the patriarchal implications of 
the Egyptian, Chinese, and Islamic theocracies. 

The system of law corresponding to the predomination 
of the domestic-political group in an all-inclusive society 
is characterized by the following traits: A) Subordination 
in the political field of social law to the individual right of 
the chief as landowner. B) There is confusion between 
legislation and administration on the one hand, and eco¬ 
nomic management on the other, 'finis, for instance, the 
"capitulary dc villis" of the Frankish epoch is still to some 
extent a set of instructions given to the managers of the 
king’s properties rather than a collection of "laws", the 
statutes— -leges Idrbnnun --being nothing but codifications of 
existing customary law. At the same time, officials bear, 
quite characteristically, the titles of personal employees of 
the king having to do with his court and domain; they are 
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called "senechal” or intendant, marshall-overseer of the 
stables, cupbearer and treasurer, finally "count of the pal¬ 
ace”’’ who later becomes special guardian of the administra¬ 
tion of justice and major-domus who rises above all other 
oliicials. 

C) The most important part of the life of law remains 
free of the intervention of the patriarchal State, being 
concentrated in popular custom, whether codified or not, 
and law is mainly applied by the popular benches ( mal - 
lus in the Frankish epoch) in which only elders hold sittings. 
To the extent that the kings or their officials (sometimes as 
presidents of the popular courts) intervene in trial, they in¬ 
troduce the patriarchal and intimate spirit of family life, 
judging more in terms of equity (the ''Suehue'’ of Germanic 
law, characteristic of justice within the Sippe) than in terms 
of predetermined rules. 

U) The domestic-political group being a restricted and 
stable one, it generally realizes in its midst the sociality as 
community rather than as mass or communion. That is why, 
when the unification of an all-inclusive society takes place 
under the primacy of this group, i.e., in a patriarchal man¬ 
ner, the community begins to play a more important role 
in the life of law—a role favorable to its development. 
This influence, however, is strongly limited by the fact that, 
in the domestic-political group, the community has only a 
semi-active, semi-passive character (passivity, as we are 
aware, leading to sterility from the jural viewpoint). An¬ 
other obstacle lies in the submisson of community law to the 
individual right of the patriarchal chief. E) The same rise 
of the element of the community—limited it is true—in re¬ 
gard to jural life comes about with the decline of the in¬ 
fluence of religious and magical beliefs in law. Even when 
the chief of the domestic-political group plays the role of 
priest of the family gods, this is but a secondary function 
which easily passes into the hand s'* of a special sacerdotal 
class, servitors of the superior tribal and national gods. 
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'Lluis the system of law corresponding to a society equil¬ 
ibrated by the patriarchal principle is characterised by a 
certain degree of rationalization and secularization, affect¬ 
ing, it is true, content rather than formal procedures. I his 
debut ol rationalization, however, touches baicly, if at all, 
the most important levels of law (e.g., customary law, which 
remains exterior to patriarchal unihcation). 

IV. Systems of law of feudal society uith seitii-rational, 
\cmi-mysthal basis. The feudal type of society is an ex¬ 
tremely complex equilibrium between different types of 
groups and their corresponding jural lia:nc\, nd:s, an equi¬ 
librium the principles of which cannot be reduced to a 
single principle. On the one hand, there is the preemi¬ 
nence of the bloc of hierarchized federation ol patriarchal 
groups, founded on the combination of privilege and per¬ 
sonal devotion to a suzerain lord (\assalage), giving birth 
to a series of superimposed "hefs". On the other, there is 
a preeminence of a myst:c-c\static group winch, under 
Christian influence, has taken the form of a Church quite 
distinct from all other groups an 1 incarnating, in the Mid¬ 
dle Ages, the super-functional union under its aspect of 
"corpus niysticmn". These two blocs share primacy. 

But, beside this twofold supremacy in competition, there 
are independent functional and extra-territorial activity 
groups (sometimes taking a fraternal form) which in the 
ecnomic sphere are manifested in merchant associations, 
guilds, corps ite metiers, regencies, and preccntorships (the 
union of all these associations is at the basis of "cities”, "com¬ 
munes"). In the non-lucrative sphere, these groups appear 
in the "estates" of the nobility (in the case of "knightly 
orders" in the form of fraternal societies), the clergy, the 
commons, the villains and the serfs, and in monastic orders, 
religious and charitable brotherhoods, universities, etc. 

What is certain is the fact that the "State" in feudal so¬ 
ciety has no proper territorial character (neither in the form 
of the Holy Roman Empire nor in that of the totality of 
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leading lords of a region, barely connected with the feudal 
king). Moreover, the State is not only without any jural 
primacy over all these groups and is rather inferior to 
them, but it hardly contrives to exercise unconditional con¬ 
straint in the extremely limited sphere of competence as¬ 
signed to it. If one insists on the definition of the State as 
a junction of a Mol of locality groups and a monopoly of 
unconditional constraint, it would seem beyond dispute 
that feudal society is one without a State, one in which the 
State is dead; since what we call the State has in that soci¬ 
ety neither of the two required characteristics. Under these 
conditions, the distinction between public and private law, 
which always arises from the State, is not applicable to the 
most important jural orders of feudal society. 

That is why it would be erroneous to say, as historians 
and jurists often have, that the system of feudal law is a 
mixture, a confusion of public and private law. The spe¬ 
cific nature of this system is precisely the fact that these 
categories are inapplicable. Even more false would be a 
reduction of the system of hierarchized fiefs, relations be¬ 
tween lords and vassals, to an amalgamation of real and 
contractual law. The bond of personal devotion between 
vassal and lord which is established by “homage and faith” 
on one side and by “investiture” on the other, has a form 
reminiscent of the contract only in a very external sense. 
At bottom, this bond is not related with sociality by inter¬ 
dependence and equality and does not arise from inter-indi¬ 
vidual law. The act of “infeudation” is one of integration 
in a preexisting whole, an uninterrupted chain of interpen¬ 
etrated “allegiances”. Thus, it rests on a sociality by fusion 
in the We, and arises from social law as does the majority 
of other feudal jural institutions. From this viewpoint, the 
act establishing vasselage may be compared to collective 
bargaining and all other contempo/ary forms of "contracts 
of adhesion” which are contracts in name alone. From 
this point of view, the jural system of feudal society may 
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be characterized by the very sharp preponderance of differ¬ 
ent orders of non-State social law over individual law, but 
the majority of manifestations of this social law have the 
character of hierarchical law of domination. This character 
comes either from the enslavement of social law to individ¬ 
ual law through the patrimonial principle (one of the bases 
of feudal power) 1 or directly from the supernatural element 
which transcends the jural in the monistic corpus mysticum 
whose visible incarnation is the Church. This last rein¬ 
forces the subordinative structure of its law by appealing 
to the tradition of Roman law (whence the "Roman-canon¬ 
ical doctrine ). Only in the free associations of economic 
activity and their unions in city-communes does social law 
under the feudal regime appear to he an equalitarian social 
law of collaboration. 


The system of law of medieval society is characterized by 
extraordinary particularism and pluralism. The feudal order 
of law (itself divided into scigneurial or domanial law and 
feudal law proper), the order of canon law, the order of 
municipal law (of which franchises sketched only the gen¬ 
eral outline), the order of merchant and craft guild law, 
customary popular law applied to villains and serfs, repre¬ 
sent independent systems of law to which must be added 
also royal law and Roman law (in the regions of "written 
law"). 


As a parallel, the administration of justice, the power to 
punish, is scattered among innumerable groups. Every 
feudal lord has the double power of judging the inhabitants 
of his fief and his vassals. The Church has its own courts 
with very wide jurisdiction competing with the secular 
courts. The free cities possess their own judicial organs 


The hef, rrnctrmd by the act of inflation and wherein are super- 
imposed the rights on the land of several subjects forming a network, obviously 
mav°Ur T V"' *!*'"*' f , ron, f pro f CTty f in the R °™n or modern sense. One 
CermanT /.T M ° f 3 J a ^ ii of “ or ^ n, c” property and to apply the 
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connected with the municipalities, merchant and craft guilds. 
The universities have their courts. (In Germany, we must 
also note the secret punitive societies, the Vebmgericbte ). 
Moreover, the requirement according to which nobles have 
a right to be tried "by their peers” is applied, in the last 
analysis, to all classes of feudal society. This produces 
in all secular courts a multiplication of assizes made up of 
notables from the milieu of the defendant (experts in the 
relevant customary law), and only placed under the pres¬ 
idency of a representative of the lord, the city, etc . The 
material jurisdictions of these diverse courts often crisscross 
and compete, their conflicts often being resolved by the 
tact that the points at issue have been submitted to them by 
the interested parties themselves, which lends to the courts 
the color of courts of arbitration. 

It can be indicated, however, that there was one group 
whose courts had a particularly broad jurisdiction which, 
from the tenth to the thirteenth centuries, tended to expand 
simultaneously with the tendency to the preeminence of the 
jural order which this group engendered. This was the 
Church. Church courts were universally competent in 
"ratione personae”, that is to say, in all criminal and civil 
matters concerning the clergy, as well as the "rniserabiles”, 
widows, orphans and crusaders. These courts, moreover, 
had the power to act "ratione niateriae”, that is, in all mat¬ 
ters having to do with faith, marriage conflicts, most ques¬ 
tions relating to wills, inheritance, adultery, infanticide, 
usury. The jurisdiction of ecclesiastical courts, competing 
with secular jurisdiction, extend to promises and obligations, 
and especially to violations of contracts. The latter juris¬ 
diction depended on the plaintiffs, who generally appealed 
to ecclesiastical courts. In fact, canon law applied by Church 
courts was better elaborated and more human that the law 
applied by secular courts (except perhaps, those of the 
municipalities), and their procedure was less formalistic. 
"Less eager for gain than the justice of the lords, Church 
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justice enjoyed general popularity” (Calmette, Societe 
Veodale , 1923). 

The Church also claimed that "the negligence of secular 
judges is enough to authorize a party to a dispute to appeal 
in any sort of question to ecclesiastical justice.” If we add 
that the Church had a very broad right of asylum and that it 
intervened with the secular powers on behalf of all who 
sought refuge with it; that it was the Church which initiated 
the "peace of God” (exempting certain people from the vio¬ 
lence of armed conflicts) and the "truce of God” (suspend¬ 
ing hostilities during certain days: Friday evening to Mon¬ 
day—and for certain holy periods) ; that the Church repre¬ 
sented, finally, the visible incarnation of the corpus ntysticuni, 
integrating, according to the conception of the Middle Ages, 
the whole plurality of autonomous groups in a superior 
unity, it may be declared without hesitation that jural primacy 
in the feudal legal system was attributed by collective beliefs 
to the Church and its canon law. 

One cannot cite against this conclusion the struggle which, 
from the eleventh to the fourteenth centuries, split the parti¬ 
sans of the Pope and those of the Emperor, the Guelphs and 
Ghibellines. Eor the famous conflict over investitures be¬ 
tween Pope Gregory VII and Henry IV was not over the 
question of the jural primacy of the Church, which nobody 
denied earlier than the XIVth century, but over the role of 
the Church in the chain of secular feudal rights over fiefs. 
The Pope claimed for the Church the right to break the 
chain of feudal allegiances in its favor. It was only an 
enlargement of the quarrel which led to exaggerated claims 
from the point of view ot the legal system of that epoch. 
The partisans of Popes Alexander III, Innocent III, and 
Boniface VIII came to demand Jonriuuni vuuidi for the 
Church, that is, irs transformation into a World State. The 
partisans of the Emperors of the Holy Roman Empire sup¬ 
ported by the jurists of the Bologne School (who were 
nourished in Roman law) came to negate even the jural 
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primacy of the Church, both parties finding themselves in 
conflict with contemporary positive law. 

The primacy of canon and ecclesiastical law should not 
be interpreted as supremacy of the mystical over the rational 
element in the jural system of feudal society. In fact, 
canon law was a complex combination of jural rules bor¬ 
rowed from Roman law based on rational logic, as well as 
from Holy Writ and the Church Fathers. On the other 
hand, secular feudal law itself was penetrated with mystical 
elements, the chief one being the “faith’' involved in rela¬ 
tions between lords and vassals and in the consecration of 
knights. The same must be said for the customs of various 
circles of the population, for example, the survival of certain 
forms of trial by ordeal. Thus, we may say of canon and 
ecclesiastical law, as of feudal law in general, customary 
law and even the law of merchant and craft guilds (the 
two latter were connected with religious brotherhoods), that 
they were jural -codes with mixed bases, semi-mystic and 
semi-rationalist. Only the tradition of Roman law being 
revived after the twelfth century by the University of 
Bologne (the Glossaters school), afterwards growing con¬ 
stantly stronger, as well the law of municipalities, repre¬ 
sented a purely rationalistic element in the system of feudal 
law. 

The feudal system of law showed its mixed and plural¬ 
istic character from another point of view too. If in the 
Church (at least at the outrt of the Middle Ages) pre¬ 
dominated communion law, and, if in the cities, merchant, 
and craft guilds community ia\* ( Iso affirming itself in the 
internal law of knighthood and inside all social estates), in 
the relations between lords and the inhabitants of their 
domains predominated either mass law or extra-legal 
violence. 

V. Systems of latv of societies unified by the preeminence 
of the City and the Empire — more rationalized systems . 
Unification of the jural order of the all-inclusive society 
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may come about through the supremacy of a specific ter¬ 
ritorial group, the city, the town, symbolizing the locality 
and neighborhood principle which first limits and later 
gradually dissolves groups based on kinship and religious 
beliefs ( genos, gentes; curies, phratries, etc.'); thus was es¬ 
tablished a direct contact between the central power and 
patres familias (singuli singulas familias incipiunt habere) 
and later with each individual citizen. Unification of this 
kind is illustrated by the Greek Palis (seventh to fifth cen¬ 
turies B. C.) and the Roman Civitas (fifth to first centuries 
B. C.) The affirmation of the jural primacy of the city over 
all other groups is marked by the following characteristics: 
democratization and sccul arizai ion of law, differentiation 
of law from religion and ethics, opposition between public 
and private law and, finally, legal individualism. Demo¬ 
cratization proceeds hand in hand with the reinforcement 
of the territorial prim iple. The inclusion of the plebian 
in the city, with ccpialitv before the law, first, then later 
with ecjiiality of rights (the reforms of Solon, Clisthcnes 
and Pericles in Greece; the law of the '‘Twelve Tables,” 
the reforms attributed to Servius Tb.ullius, the series of law 
culminating in the /ex llortcn*ia in Rome), are accompanied 
by the replacement of groups based on birth and mystic 
creed (passing through a stage of classes Qualified to vote 
by their wealth) by new groups based on domicile. The 
role at Rome of the cornices tributes which gradually dis¬ 
placed the cornices cruciate* is tvnica! of this development. 

The secularization and rationalisation of the legal system 
of the city are related to its verv structure. Despite the 
absence of opposition between ci'v and church, the locality 
and neighborhood group dominates religion because in the 
city the community prevails oxer the ecstatic communion. 
Furthermore, the more does territ u alitv, and with it demo¬ 
cratization, advance, the more does the influence of reli¬ 
gious belief decline, the “gods of the city” losing influence 
over law. It is precisely in order to free law from secret 
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mysteries, to wrest it from the hands of priests and arbi¬ 
trary oracles, to make it common knowledge, changeable 
by the human will and reason, that there takes place a 
struggle between the demos and the enpatrides, between the 
plebs and the patricians; a struggle whose first outcome, 
the legislation of Solon and the Twelve Tables, consti¬ 
tuted an obvious revolt against the religious conception of 
law as an unchangeable and indisputable revelation. "What 
the votes of the people ordered in the last analysis is the 
law," the Twelve Tables already proclaim. The themistes, 
sprung from a shadowy tradition, are replaced by nomoi, 
promulgated openly and rested on a purely rational base 
(cf. Glotz, La Cite Grecque, 1928, and Fustel de Coulange, 
La Cite Antique ). Praetors and "prudents" (jurisconsults) 
in Rome, discastes and heliastes (juries) in Greece, all 
purely secular agents, entirely replace pontifical jurisdic¬ 
tion. Judicial procedure drops formalism which is linked 
with magic, utilizes rational formulas which become more 
and more flexible. Roman law, particularly, became the 
classic example of a purely secular law, founded on a quite 
perfect autonomous "jural logic" (ratio scripta). It is 
entirely distinct from religion and ethics set off against the 
fas as well as the mos. 

The principle of the persona as the center of jural life, 
a principle introduced by the Romans and having as its 
primary significance the mask, 1 received in Roman law a 
double meaning: that of the subject of the "jural mask"—the 
subject of law—as distinct from the moral agent and reli¬ 
gious being, and that of the commanding will belonging to 
the persona as separated with and opposed to other personae 
(conceived as simple and absorbing unities). The persona 
was considered as the unique and exclusive foundation of all 
jural links, of every obligatory force pi the law. On a small 

1 Cf. on this question the very penetrating sociological analysis of Mauss, “Une 
cat6gorie de l’esprit humain: la notion de per«;nnne, celle de ‘moi’,” (Huxley 

Memorial Lecture, London, 1938.) 
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scale, this persona is the paterfamilias with his domininum, 
while on a grand scale it is the civ it as with its imperium and 
potestas, whence the reduction of all law cither to subordi¬ 
nation or coordination. The equilibrium between imperium- 
potestas, guaranteeing the dominium of private persons as 
well as the limitations imposed thereby on the imperium. 
is the major inspiration of the Roman legal system, which 
thus shows its penetration with an increasingly emphasized 
jural individualism. The preeminence of the locality and 
neighborhood group over all others, as well as the junction 
in the family (which alone constituted a limitation of the 
power of the State) of kinship and economic activity groups, 
favored jural individualism (associations and brotherhoods, 
hetairies and tbiases in Greece, soda!/tales and collegia in 
Rome never played a considerable role in economic or jural 
life). The fami/ia had an absolute chief in the paterfamilias , 
whose will inside the homestead was at first without any limi¬ 
tation; this was his private domain where—until a much 
later period- -the law of the city did not penetrate. 

The isolated will of the p :terfamtlia\ made law in the 
family, just as the will of the city made law in the latter, 
and an agreement of equal wills of two or more pater¬ 
familias established an obligation (if not delictual) among 
them. As a consequence, all jura! rules were reduced either 
to law of commandment or of isolation, with the law of 
integration excluded. 

Here is the primary source of an important jural distinc¬ 
tion, characteristic of the legd system of the city and un¬ 
known either to the theocratic-charismatic legal system or to 
that of patriarchal and feudal law. This is the dichotomy 
of public and private law. Its origin lies in the primacy of 
the law of the city over the internal law of families, of the 
imperium over the dominium. The private power founded 
on the patrimony is here sharply distinguished from public 
power founded on the city; on the other hand, tf priratorum 
ennventio juri publico non dew gut." The principle of the 
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mentioned primacy expressed in the very term lies public a, 
and showing itself in the contrast between or do judiciorum 
privatoram and persecutioues publicae, dikai (private 
actions) and graphai (public actions), could not admit a 
private law with sources entirely heterogeneous to the city. 
Thus arose the notion of civil law in which private law 
was integrated as a part— jus civile linked with the quality 
to be a citizen of the city; nevertheless, this law remained 
opposed to jus publicum. That private law was regarded 
as a sector of jus civile indicates that it was available only 
by virtue of membership in the city, which alone guaranteed 
dominium, connubium and commercium, the capacity of 
owning property, marrying legally, and concluding contracts 
and obligations. 

Through jus civile, the city intervenes in private law and 
modifies it, not so much directly by means of law and prae¬ 
torian edicts, however, as by indirect means: interpretations 
by prudents, juriconsults, custom and court practice. (That 
is why jus civile may be contrasted with leges as well as 
with the jus honorarium, the law embodied in 
praetorian edicts). Thus, the differentiation between civil 
and public law, as well as the primacy of the latter, does 
not lead directly to the centralization of all sources of law 
in legislation and to jural statism. 

This last was simply the effect of the substitution of the 
city-regime by that of the f ‘ principal” and later by the "Em¬ 
pire,” characterized by the development of an imperial 
bureaucracy, of excessive centralism, of Caesarian absolut¬ 
ism and, finally, by the predominance of the mass element 
over that of the community in the whole of the all-inclusive 
society. It was in this epoch (to which we owe the Code of 
Justinian, 534 A.D.) that Roman private law was definitive¬ 
ly universalized and rationalized (civil law being identified 
with the jus gentium, because all freeysubjects of the Roman 
State had received full rights of citizenship). On the other 
hand, Roman public law was deformed by the penetration 
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of theocratic elements borrowed from the Orient and be¬ 
came the source of all Statist conceptions of law. 

VI. Entirely secularized and logicized systems of law of 
societies unified by the preeminence of the territorial State 
and the autonomy of individual wills (primacy of State 
law and contract ). The type of all-inclusive society whose 
thoroughly rationalized jural system rests on the supremacy 
of the law of the territorial State and on the freedom of 
individual contracts, corresponds to the classic capitalist 
regime characteristic of western life from the sixteenth to 
the end of the nineteenth centuries. This system was in full 
course of formation under the ff anden regime ” when the 
territorial State, in the form of an absolute monarchy sup¬ 
ported by the bourgeoisie (the third estate), had begun 
to affirm its ’ indivisible and unalienable” sovereignty against 
feudalism and the guild system, internally, and against the 
Holy Roman Empire and the Pope, externally. "One king, 
one law” wa; the leading watchword of this regime which 
tended toward dissolution of "intermediate bodies” lying 
between the individual and the State, as well as toward 
affirming the equality of all citizens before the law. Only 
a law sufficiently general and fixed in advance whose appli¬ 
cations could be calculated in advance and which would 
leave freedom of movement to the will of the individual 
("laisser fa ire, laisser passer”), could satisfy the needs of 
the nascent bourgeoisie and its great industrial and com¬ 
mercial enterprises. It was at this epoch that Roman law 
was adopted in its entirety in Germany and other regions 
where it had not been applied earlier. On the other hand, 
the appearance on the scene, thanks to the Reformation, of 
several competing Christian churches, made acute the prob¬ 
lem of the limitation of the power of the State to the bene¬ 
fit of individual freedom. 

But it was not until after the French Revolution, after 
the Declaration of the Rights of Man and Citizen and the 
Napoleonic Civil Code, after the radical elimination of the 
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last vestiges of feudalism, the dissolution of the estates and 
guilds, the suppression of the monarchy and its theocratic 
survivals in favor of "national sovereignty,” after the geo¬ 
metrical and deductive spirit of the eighteenth century had 
penetrated into the legal system, after, finally, the triumph 
of the synthesis of liberty and equality as the basis of all 
power, that this type of jural regime achieved its most com¬ 
plete expression. 

The system of law founded on this basis is too well 
known for us to have to expand on its characteristics. Let 
us observe simply some diilerences with the antecendcnt 
systems. The family group has been reduced to a contractual 
relation and domestic society has been eliminated from it 
in favor of the household. Civil law has been oriented 
toward economic life, from which slavery and serfdom 
have been excluded. All property- -landed almost as much 
as othei forms—has become mobile and property has been 
transformed into'a right of values. The modern State of 
vast extent has become independent of the city. There has 
been introduced the principle of the division of powers, of 
representation, and of officialdom. The law of the State has 
become sovereign, binding che judge and reducing custom 
and judicial practice to secondary roles. Finally, and as a 
compensation for legal centralization, there are affirmed, 
parallel with the most complete freedom of will and con¬ 
tractual liberty, public "subjective” rights of citizens which 
directly limit the power of the State and enjoy the guaranty 
of either administrative or constitutional courts. 

This system favors only State law and the rights of in¬ 
dividuals. It disfavors or entirely ignores groups of non¬ 
territorial character (the development of communal and 
municipal autonomy does not contradict this tendency, be¬ 
cause this concerns precisely local self-government agencies 
belonging as territorial groups to t ] /e State). If the State 
cannot dissolve economic activity groups, which multiply 
with the development of industry, it permits them to exist 
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only on the margin of official law and endeavors to see in 
diem nothing but simple contractual relationships or legal 
fictions. Thus, inter-individual law overtakes social law; the 
latter manifests itself as organized law principally in the 
condensed form of territorial law of the democratic State 
and, as unorganized law, it is driven into the shadow of the 
jural order of the Nation, scarcely visible and generally 
ignored. 

VII. 7 ransitory system of law of contemporary society. 
In this system the different kinds of social law, whether 
pure or annexed by the State, take their revenge. Since 
economic activity, even if one leaves aside the development 
of trade unions, is concentrated in enterprises—vast organi¬ 
zations of domination, within which rules a subordinative 
economic law that eludes popular sovereignty and has no 
relation to contract- -and since there can be no equality of 
jural wills between the economically powerful and the eco¬ 
nomically feeble, the system of the ''declaration of rights" 
and the Napoleonic Code is quickly sapped by the very 
forces which brought about its elaboration. The rigidity 
of the system of the sovereignty of State law and contract, 
since ii appeals only to organized law fixed in advance, 
precipitates its ruin by provoking sharp conflict with spon¬ 
taneous and flexible social law engendered by economic 
society. 

The development of organized capitalism (stock com¬ 
panies, cartels, trusts), of trade unionism, of collective labor 
agreements, simultaneously breaks up the principles of 
national sovereignity and the autonomy of will, as well as 
freedom of contracts. The afore-mentioned institutions ex¬ 
press themselves in organzed social law which competes 
with the framework of State law. At the same time, indus¬ 
trial property, separated from ownership (possession), under¬ 
goes a change in character and is enveloped by a multipli¬ 
city of superimposed or juxtaposed owners (possessors) 
combined in a whole which leads either to a federalization 
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of property (joint property of cooperatives, etc.) or to the 
recrudesence with renewed force of quasi-feudal fiefs (re¬ 
lations between finance and industrial capital, between large 
and small industry). In both cases the network of inter¬ 
penetrated ownership and the jural frameworks which rule 
them undermine the authority of the State and deprive it 
of the legislative monopoly to which it had laid claim. On 
the other hand, organizations of international society, such 
as the League of Nations, the International Labor Office, 
and the Permanent Court of International Justice, some¬ 
times very strong as in the decade after the World War, 
sometimes very feeble as the last years before the present 
war, but always based on economic and political require¬ 
ments of prime importance, raise the problem of the limita¬ 
tion of the legislative authority of the State from the out¬ 
side. 

Even the jural preeminence of the State (within which 
the community element gives way more and more to the 
mass element) is challenged anew. Anarchy reigns in eco¬ 
nomic society where, in the place of contractual relations 
having become inapplicable, unforeseen institutions arise 
and where the element of the communion (in struggling 
classes and trade unions) and the element of the masses 
(in enterprises, still more in the aggregation of unemployed, 
and finally in the whole economic society) stand opposed 
to each other. In the face of this unbalanced situation, two 
new competitors raise their heads: the autonomous jural 
organization of economy on the basis of industrial democ¬ 
racy and the totalitarianism of different kinds. 

It should not be thought that the rise of contemporary 
totalitarian State, fascist and others, contradicts the fact 
of the overthrow of relations between the State and the vari¬ 
ous other groups. It is the growing struggle of competing 
aggregations of big capital and of Arade unionism which 
provokes the desperate effort of the State to integrate them 
within itself, in order the better to enslave them as organs 
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or the State by the semblance of "a corporative organiza¬ 
tion of industry” imposed from outside. I his of course can 
succeeJ only by virtue of a personal dictatorship displaying 
ail the traits of charismatic power, based upon a revival of 
mystic beliefs in an unexpected field, which repel all jural 
beliefs and crush all control of Jaw over political and 
social life. These mystic beliefs, moreover, are acting only 
in the 'chief’s escort’ (the fascist 'elii.e”) in which com¬ 
munion predominates, while in the population and in the 
entire nation the mass element predominates. As for the 
community, most favorable to jural life, it is no longer able 
to survive. 

The reverse tendency of contemporary all-inclusive society 
is to enforce the community element in economic society by 
integrating groups of producers and consumers in the whole 
according to the principle of parity. This integration is 
based on a framework of common, pure and independent 
social law, equivalent in validity to the State law. It pre¬ 
supposes the autonomous organization of economic society 
m a vast federated association of collaboration. The organs 
of industrial democracy, beginning with factory councils 
and running up to a National Economic Council; ’'directed 
economy” subjected to the control and rule of interested 
parties themselves; federated and mutualized industrial, 
agricultural and financial property—all are different aspects 
of the same future organization. Its realization alone could 
lead both to the elimination of employers and a new jural 
equilibrium between the bloc of locality groups- -the State 
- and the bloc of economic activity groups, i.c., to a plural¬ 
istic democracy which, by that very fact, would be a socialist 
regime. 

The territorial State thus materially limited in its jural 
competencies but disposing of unconditional constraint 
would then be effectively counter-balanced by a jurally 
equivalent independent economic organization. Not exer¬ 
cising unconditional constraint this organization would find 
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its resistive power in the federated property on which it 
would have rested. Conflicts between the two organizations 
would be regulated by a supreme court of arbitration acting 
in the name of the super-functional Nation and of its spon¬ 
taneous and flexible framework of social law which rules 
the relations and the equilibria among the functional groups 
integrated in the all-inclusive society. 1 

Thw lengthening of State power and authority which 
may be observed to-day even in the American and British 
democracies under the influence of sharp economic and in¬ 
ternational crises, are not decisive counter-indications of the 
tendency toward pluralistic democracy. In fact, it is difficult 
to state definitely whether the recent phase of State inter¬ 
ventionism is not simply a temporary intensification of 
power in order to support the development of the autono¬ 
mous collaborative groups of economic activity which will 
one day be called on to limit the State itself (the State to¬ 
day aiding these groups in their struggle against industrial 
feudalism and employer autocracy) ; or whether, on the con¬ 
trary, there are tendencies toward a directed economy with 
an authoritarian basis, finally, new types of totalitarianism 
and tyranny. 

The sociology of law, like all sociology, is concerned 
neither with predicting nor with evaluating the future. Vari¬ 
ous tendencies and legal systems are at grips with each other 
in the transitional society of to-day. The only thing which 
appears to us beyond question is the fact that the tendency 
toward pluralistic democracy is the most favorable to jural 
culture, to the safeguarding of the autonomy of social con¬ 
trol through law contrasted with other spheres of control 
and regulation. Certainly the legal system of a pluralistic 
and socialistic society would be more flexible and mobile, 

1 See the more detailed description of this tendency in present-day society 
in my article, “The problem of social law”, International Journal of Ethics 1941, 
October, and my books Le Temps Present et VIhe du Droit Social, 1932 and Ex¬ 
perience Juridique et Philosophie Pluraliste du Droit, 1935, pp. 235-295; in the same 
text see my appreciation from this point of view of the principles inspiring the “New 
Deal” policy. 
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less formalistic and rigid, but it would remain in essence 
a jural regulation, a field which cannot be reduced to mystic- 
ecstatic beliefs and pure technique. On the other hand , if 
a new authoritarian system should emerge from to-day's 
struggles, it would seem indisputable that the jural sphere 
would largely lose its influence, giving way to regulations 
and collective beliefs of other kinds which will produce 
regimes to be regarded, from a jural point of view, as a 
degeneration. 



CHAPTER FIVE 


Genetic Sociology of Law 


Genetic sociology of law must renounce the evolutionist 
prejudice which believes that the "germ” of an uninterrupted 
unilinear development of jural institutions may be found in 
primitive society and which confuses problems of the legal 
typology of societies with that of their origin. The two 
problems proper to genetic sociology of law arc (a) a study 
of regularities as tendencies of change within each type of 
legal system and (b) a study of the factors of such regulari¬ 
ties of transformation in the life of law in general. 


Section One 

Regularities as Tendencies of Change 

Regularities in change which can be established for social 
life apply only on the macrosociological scale, being con¬ 
nected with inclusive structures and relations between 
groups; they are inapplicable on the microsociological scale. 
On the other hand, these regularities are not "laws” of 
evolution whether static or dynamic, because of the extremely 
high degree of indeterminateness which characterizes social 
reality and particularly jural reality (connected with collec¬ 
tive symbols and values). Regularities in this field are only 
"chances” (Weber), "probabilities,” "tendencies,” whose 
realization is limited by a wide margin of unpredictability. 
That is why we speak of "regularities as tendencies.” Finally, 
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as we have said above, regularities as tendencies can be 
established only for one type of all-inclusive society. 

The passage from one type to another always implies 
discontinuity; the hiatus is here so pronounced, the types 
which can substitute to a given society being capable of 
such extreme variations, that it would be hazardous to seek 
here even probabilities. 

The general regularities of transformation of jural insti¬ 
tutions which some sociologists have believed they could 
observe may be reduced to the following: the movement 
from the predominance of statute to that of contract 
(Spencer and H. Maine) ; the broadening and generaliza¬ 
tion of the circle of persons bound by the same jural order 
(Tardc) ; the progressive substitution of restitutive law for 
repressive law and the parallel growth of the role of the 
State and the contract (Durkheim); the multiplication and 
always more intense interweaving of particular groupings 
and their codes, leading to a strengthening of the rights of 
individuals (the latter gain enfranchisement through the 
struggle among groups and their reciprocal limitation, cf. 
Bougie, Lew it/ccs cgtiUtitircs , 1809) ; the increasing rational¬ 
ization and logicization of law (Weber). To tell the truth, all 
these regularities arc valid only for legal changes in certain 
types of society, most particularly the primitive one. The 
question is further complicated by the fact that every all- 
inclusive society and every system of law corresponding to 
such a society is a microcosm of jural frameworks and kinds 
of law, so that contradictory movements may take place 
within the same type, something we have already tried to 
establish in criticizing Durkheim’s thesis. 

By observing the regularities as tendencies which have 
to be stated separately for each type of legal system, it 
seems possible to us to reach the following conclusions 
which must be regarded only as working hypotheses; this 
is all the more so since no type except the primitive and 
the contemporary has been submitted to sociological study 
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deep enough to entitle us to speak of regularities more or 
less surely established. 

For primitive society it is possible to add to the regu¬ 
larities enumerated above, a tendency toward the victory of 
magical brotherhoods over the clan, a victory which gives 
birth to the first form of State and the concentration of 
political sovereignty in the hands of a chief (Davy), as well 
as to a movement toward the weakening of the element of 
communion in favor of the element of community. 

For the theocratic-charismatic system of law we can ob¬ 
serve first of all a tendcncv to render the charismatic ele¬ 
ment "habitual,” Prosaic, traditional ("V' eraUtaeglichimg des 
Charismas” as described bv Weber). This is shown bv the 
strengthening of the hereditary or elective principle in the 
succession of chiefs, and bv the growing bureaucratization 
of law and administration, mystical elements becoming more 
and more conventional. At the same time, the conflict be¬ 
tween the masses element, predominant in the subjected 
population, and the communion element, on which the uni¬ 
fying power is based, tends to decline through the formation 
of more limited groups (e.?.. groups of officials or of 
theologians-iurisprudents, patriarchal groups, etc.V in which 
the community element is more pronounced. Finally, all 
these traits drive the theocratico-charismatic svstem toward 
a strengthening of the role of standards, patterns, customs, 
doctrines, statutes, in short, of law fixed in advance as 
opposed to law which springs from mysterious sources and 
the chief’s direct inspiration. 

Regularities of change which may be observed in the 
patriarchal svstem are a tendency toward the formation of 
conjugal and more limited domestic families, and the break¬ 
ing up of the patrimony by its division among heirs. This 
leads to an opposition between the law belonging to familv 
groups proper and the law of the/domestic-political group 
in which the territorial element and hence also the political 
element proper are stronger. At the same time, the active 
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element grows within the domestic-political group, whose 
law, having become thereby more effectively valid and more 
formally acknowledged, begins to limit the law of kinship 
groups in which predominates intuitive and customary law. 

Owing to the extreme complexity of the feudal system 
of law, regularities as tendencies in its changes move in 
diverse and even contradictory directions. If the law of the 
hierarchized federation of lords and vassals shows a tend¬ 
ency toward the increasing limitation of the circle of subjects 
bound by such regulation, there is a tendency toward univer¬ 
sality in the law both of the Church and of municipalities; 
finally, State law moves toward territorial limitation and, 
within those confines, tends toward generalization. If the 
equal itarian and fraternal element progressively shrinks in 
feudal relations proper, it shows a trend toward intensifi¬ 
cation in guilds and municipalities, while in State law the 
growth of authoritarianism is accompanied by a leveling 
tendency in regard to subjects. Church law shows a tendency 
toward affirming jural supremacy, but the decline in inten¬ 
sity of the religious communion, which tends to relax toward 
the mass element, facilitates the resistance and final triumph 
of territorial law. Regularities as tendencies in the feudal 
legal system drive it in diverse directions; besides the issue 
toward the absolutism of the territorial State as in the 
Occident, or of a charismatic theocracy as in the Orient 
(China, Japan, Egypt), an issue in the direction of a univer¬ 
sal federalism of equivalent and cqualitarian associations 
would appear not to have been excluded. 

In the legal system of the ancient city we may observe 
regularities as tendencies toward the universalization of law, 
the broadening of the sphere of individual law limiting 
social law, the progressive and parallel growth of the State 
and contracts. Plato, Aristotle, and Polybus believed they 
could see in political law a cyclical movement from mon¬ 
archy to aristocracy, thence to democracy (in its various 
lorms^ and finally to tyranny, which led back to monarchv 
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and repetition of the cycle. This cyclical regularity is partly 
true with the twofold reservation that it is limited solely 
to the legal type of the city and that Caesarism has very 
little relation to the initial monarchy. 

The legal system founded on the preeminence of the 
territorial State and autonomy of individual will is character¬ 
ized by the following regularities. First, a progressive march 
toward equality of rights, going from equality before the 
political power to equality before the law, thence to equality 
of civil rights and finally to equality of political rights, in¬ 
cluding the right to liberty. Second, there is a trend toward 
rational "natural law” anticipating the reforms of positive 
law (the growing role of "utopia” in law). Other tend¬ 
encies are a movement toward mobility and alienability of 
all private rights, showed especially in the growing preemin¬ 
ence of "laws of credence” over real law (E. Levy) ; an 
increasing difficulty for law of credence and for law of the 
State to penetrate into the inner life of economic groups 
ruled by an autocratic law on the margin of official law. 
There is, hence, a successive deepening of the disequilibrium 
between the legal order of the State and the jural frame¬ 
work of economic society. 

In the contemporary legal system, which is to-day in full 
transition, there are, as we have already indicated, con¬ 
tradictory tendencies toward pluralistic democracy and 
toward totalitarianism. Obviously, no regularity of move¬ 
ment can be determined in advance. Other regularities mani¬ 
fest indisputable parallel decade of statutary law of the 
State and of contract, an increasing return to particulariza¬ 
tion of jural regulations valid for limited circles of interested 
parties; progressive strengthening of the framework of 
social law to the disfavor of the framework of individual 
law; the growing role of law acknowledged ad hoc and of 
intuitive law to the disfavor of 1;*av acknowledged in ad¬ 
vance; the growth within law acknowledged in advance of 
the influence of custom, social declarations, tribunal and 
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other practices, collective agreements, decrees, etc., all at the 
expense of State legislation; the ever sharper struggle be¬ 
tween the jural frameworks of the various classes and pro¬ 
fessions. 


Suction Tw o 

Factors, Intrinsic, and Extrinsic 

Factors must be clearly distinguished from causes in the 
true sense of the word. This distinction holds for both 
natural and social sciences. For example, in explaining the 
blasting of a rock, the resistance of the rock, the dynamite 
and the fire are factors, while the cause is the force and 
expansion of gas. With respect to social phenomena, the 
study of causality, on the one hand, and of the factors, on 
the other, is complicated for the following reasons: (a) 
the cause of social facts always lies in "total social phenom¬ 
ena” (according to Cooley in America and Mauss in 
France) ; if the various aspects of society are to be ex¬ 
plained, they must be integrated in the inclusive whole from 
which they have been more or less artificially detached; (b) 
total phenomena, which alone are real social "causes,” repre 
sent qualitative types of all-inclusive societies and hence 
causal explanation is valid in sociology only within the 
particular type in question; (c) the various social factors 
being only abstract aspects of a single whole which mani¬ 
fests itself in a qualitative inclusive type, thev are inter¬ 
woven with one another and affect each other mutually. If, 
e.g., the ecological basis, economics, religion, magic, 
morals, and dominant mode of knowledge, are factors of 
the transformation of jural reality, this jural reality is in 
turn a factor of the transformation of each of these phe¬ 
nomena, and generally each of them is in the same situation 
from this viewpoint. 

On the other hand, in each qualitative type of all-inclu- 
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sive society, the role of different factors in the change of a 
social phenomenon ( e.g., law) is not the same. This is not 
simply because the importance of a factor depends on the 
feature of the whole wherein lies effective causality, but 
also because the rapidity of movement of different social 
phenomena is not identical in different types of society or 
at different moments of existence of the same type. Thus, 
e.g., religious and moral beliefs sometimes rush forward, 
sometimes remain behind jural beliefs; jural reality some¬ 
times lags behind economic, sometimes it outstrips it, etc. 
In principle, obviously "social factors" gain in importance in 
regard to a relatively background phenomenon and lose in 
importance when they lag behind this phenomenon. 

Moreover, it should be noted that a distinction must be 
drawn between the internal factors of the movement of 
jural life, which consist of the conflicts and tensions between 
various kinds of law, levels of depth, modes of acknowl¬ 
edgment, types of jural frameworks, and the external factors 
which are social phenomena other than law. Since the in¬ 
trinsic factors of change were described in our exposition 
of the microsociology of law and of jural typology, we 
may here limit our analysis to a study of extrinsic factors. 

I. The ecological basis of society and law. The ma¬ 
terial substratum of society, principally demographical and 
geographical, i.e., the volume and density of population, the 
manner of its distribution on the earth and even the char¬ 
acter of the latter, are unquestionably factors both of the 
general movement of social life (the object of study of 
social morphology in the strict sense) and of the movement 
of its particular aspects: economics, law, religion, morality, 
etc. (the objects of study of the morphology of economics, 
law, religion, morality, etc., called by Halbwachs social mor¬ 
phology "in the broad sense of the term "). 1 

Durkheim, Mauss, and Halbw/chs devoted important 
studies to the repercussions on law of the volume and den- 

1 Of. on this subject, M. Halbwachs, Morphologic socialc (1938). 



294 


SOCIOLOGY OF LAW 


sity of society, never failing to emphasize that ‘'material 
density” itself is subject to the influence of ‘‘moral densities” 
(especially of jural beliefs, symbols and values), because it 
is profoundly transfigured by collective human action and is 
penetrated by patterns, symbols, ideas and values which the 
collective mind attributes to it. 1 Durkheim believed he 
could prove that in societies which are both extensive and 
very densely populated restitutive law (corresponding to 
organic solidarity) predominates over repressive law (cor¬ 
responding to mechanical solidarity). Mauss, by means of a 
particular example involving seasonal variations in Esquimo 2 
societies tried to show how the legal system of primitive 
tribes was different in winter from what it was in summer. 
“Winter law,” he argued, was connected with intensely 
concentrated cohabitation, reminiscent of the clan, and was 
penetrated by religion and collectivistic tendencies. "Sum¬ 
mer law," regulating the life of small, scattered families, 
had a more secular character and was also more favorable 
to individualism. I lalbwachs pointed out the different effects 
of scope and density of population as well as of modes of 
agglomeration (countryside, scattered villages, medium 
cities, concentrated cities) on the organization of justice, 
structure and functioning of courts, relations between 
judges and those subjected to their courts and, finally, 
political regimes. 

All these views, very instructive in themselves, require 
nevertheless more precision and concretization; moreover, 
they must be connected with the dilferent qualitative types 
of inclusive societies. In fact, the influence of the morpho¬ 
logical basis on law and, inversely, of the legal system on 
the morphological basis, varies in different types of society 
and at different historic moments in the life of any particu¬ 
lar type. Vast investigations are required, therefore, to 

1 Of on this suhjcit also I.. Fcvie. / i ,/ /V:Wn/i<'ii humainc. (1926). 

*’ “I.rs variations s.nsnnim'n > ilt-s -.ocictos (M|unn iux" in .-/» tnee Socioloffiquc, vol. 

IX, 1906. 
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establish the effective importance for jural life of the “ma¬ 
terial density” of societies of various structures. It seems 
beyond question that it was very great in primitive and 
patriarchal society, great also—if not decisive—in the 
theocratic-charismatic empires (where vast scope is com¬ 
bined with minimal density of population and striking in¬ 
stability and inconsistency of subdivisions), as well as dur¬ 
ing the broad migratory movements which preceded the 
Middle Ages. 

The ecological factor does not, however, act so sure¬ 
ly with respect to the city and feudal systems of law, and 
still less with respect to the present-day system of bourgeois 
law which seems to influence the material basis of society 
(particularly relations between births and deaths, urban- 
rural migrations and regional and international migrations) 
rather than to be dependent on them. 

The only general conclusion which seems to be acceptable 
is that, as Halbwachs showed, the morphological basis 
would seem to exercise more intense influence on law and 
economics than on religion or, we may add, on morals or 
knowledge. Law, more than religion and morals, is linked 
with external reality, with collective forces proper, with 
people and things insofar as they find their place in the 
spacial milieu whose resistance to collective creative activity 
is particularly strong in the field of law. This leads us 
directly to the problem of the relation between law and 
economics, i.e., to an analysis of the role of another factor 
in the transformation of jural reality. 

II. Economics and law. No factor of the life of law 
has thus far been analyzed or discussed as attentively as 
economics. The reason is that it appears unquestionable 
that there are particularly close ties between jural life and 
economic life. The English sociologists, Hobhouse, Gins¬ 
berg and Wheeler, in their book, The Material Culture and 
Social Institutions of the Simple People (1930), even sought 
to establish by statistical methods a functional correlation 
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between law and economics, by establishing for primitive 
society a very high coefficient of correlations which could 
certainly also be done for other types of society, particularly 
bourgeois society and its contemporary transitional stage. 

The fundamental problem, however, does not lie in this 
intense correlation, which nobody denies and which can be 
observed without recourse to statistics, but in the question 
of whether economics always leads and dominates jural 
reality (Marx) or whether law is the "logical form" and 
economics only the "matter" constituted by this form, a 
relationship which would bar any unilateral or reciprocal 
influences from both sides, since the two would be only 
aspects of the same thing (cf. R. Stammler, Wirtschaft 
mid Recht, 18%, 3rd ed., 1924); or, finally, whether, de¬ 
pending on the type of society, economics sometimes leads 
law and law sometimes leads economics, their influence 
always being reciprocal (Weber, Wirtschaft mid Gesell 
aha ft and Stain inter s Uher windmi g dcr wateriedistiseben 
Geschichtsanffassmig, 1907; B. Horwath, Rechtssoziologie, 
1934). 

The Marxist conception of the primacy of the economic 
factor is based on a doubly disputable premise. In the first 
place, it presupposes that law is simply an ideological pro¬ 
jection, an epiphenomenon of the productive forces, which 
means that law has no social reality of its own. Secondly, 
it entirely identifies economics with the total social phen¬ 
omenon (Marx wrote that "the totality of the relations of 
production is what we call society," and his recent interpre¬ 
ter, H. Cunow, Die marxistische G esc hie hts-Ge sellsc haft s- 
und Staatsthenrie , 1923, 2 vols, plentifully elaborated this 
identification). Now, if the first premise is as arbitrary as 
it is anti-sociological, the second is simultaneously too nar¬ 
row and too broad. It is too narrow in its conception of 
society, too broad in its conception of economy. Finally, 
the Marxist thesis comes down to a tautology: if economics 
and social reality are identical, the unilateral dependence of 
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law on productive forces is obvious, since the cause of 
modifications of a social phenomenon cannot lie anywhere 
but in the whole of society from which follows precisely 
the Marxist interpretation of economics, considered not as 
a factor, but as a cause. 

Stammler’s conception, representing a reaction to Marx¬ 
ism, exaggerates in the opposite sense. Stammler transforms 
effective positive law, with all its empirical content, into an 
ideal, logical form of society which cannot be influenced 
by economics, since the latter is only the tangible, sensible 
material of society formed by law. After denying the pos¬ 
sibility of considering either law or economics as factors, 
Stammler, nevertheless, makes iaw structurally immutable 
and gives it both axiological and genetic primacy over eco¬ 
nomics. Profoundly contradictory from the methodological 
viewpoint, Stammler’s thesis also crashes into hard facts: 
such as the innumerable conflicts between jural and econom¬ 
ic structures; such as the existence of sectors of social reality 
in which jural regulation is inapplicable and which are 
sterile from the jural viewpoint (c.g., forms of passive 
sociality and groups in which passivity predominates) ; such 
as the sometimes more, sometimes less intense role of the 
legal system in different types of inclusive society. More¬ 
over, Stammler confuses economics with all activity which 
satisfies needs, forgetting that what marks economic activ¬ 
ity is the limited character, the scarcity of the means of such 
satisfaction and forgetting also the fact that collective activ¬ 
ity is infinitely broader than economic activity. Moreover, 
he confuses social reality with its organized superstructures 
which alone effectively presuppose preexisting law: the 
spontaneous law on which they are more or less based. 
Finally, despite his exaggerated struggle against Marxism, 
Stammler shares one of the basil/ prejudices of the latter 
doctrine: the identification of concrete society with eco¬ 
nomics which, in reality, is only one of its sectors. He does 
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not notice that law may rule activities which have no direct 
connection with economics. 

Thus, the sole acceptable theory is the conception which 
states that in various types of inclusive society, it is some¬ 
times economic which, by overtaking the reality of law, 
serves as its factor, and sometimes law which, by leading 
economic reality, conditions the latter. For instance, in 
bourgeois and contemporary society, economics indisputably 
moves more rapidly than law; since law has lags, changes 
iri it are greatly influenced by economics. But not less in¬ 
disputably in feudal society we can observe a greater mobil¬ 
ity of the legal system than of economics; here law domin¬ 
ates economics, sometimes fixing it within rigid confines 
(seigneurial law, guild monopolies), sometimes pushing it 
toward free competition and the accumulation of goods 
(Roman law and the law of free municipalities). 

In partriarchal society, on the contrary, law and econom¬ 
ics have an equivalent influence on each other, while in 
primitive society and, to a large extent, in theocratic- charis¬ 
matic empires, law, economics, religion and magic are not 
yet sufficiently differentiated from each other, so that beliefs 
in the supernatural are dominating over law as well as over 
economics. 

To be precise, we must not overlook the fact that eco¬ 
nomics can serve as a factor, not only of inclusive legal 
systems, but also of the constitution of particular groups 
which engender their own jural frameworks. Thus, groups 
of economic activity arising in various types of society are 
obviously under a particularly intense influence of the rul¬ 
ing economic regime, which is more or less reflected in the 
autonomous jural codes produced by these groups. 

III. Religion . Morality . Knowledge, and Law. Religion, 
morality, and knowledge, as collective mentalities, beliefs 
and behaviors, have in common with law the fact that they, 
too, are particularly linked to the symbolic and spiritual 
levels of social reality. Their role as factors of changes in 
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jural reality varies, however, with the type of society, and 
moreover, each of these factors does not have the same in¬ 
fluence on law. 

Religion and, more broadly, beliefs in the supernatural 
(including magic) have played a preponderent role in the 
life of the law of primitive and theocratic-charismatic so¬ 
cieties. In other types of society the role of religion varies 
according to the intensity of beliefs and to the structure of 
the Church, as well as according to its relations with other 
groups. The subjection of the church to the ancient city, 
e.g., greatly reduced the role of religion as a factor of law. 
-The independence of the Church and its jural preeminence 
in the Middle Ages considerably increased the influence of 
Christianity on law (despite its detachment from mundane 
life). The struggle of various Christian Churches after 
the Reformation, while weakening their direct domination 
over jural life, strongly contributed to the affirmation of the 
rights of man and citizen which limited the public power. 
While the separation of Church and State at the beginning 
of the twentieth century (earlier in the United States) led 
to the complete secularization of the legal system, at the 
same time it reinforced the autonomous jural framework of 
the Church. Finally, the very character of a religion and 
the content of its dogmas affect the intensity of its influ¬ 
ence on law. Thus, tribal and national religions are linked 
with law more than universal religions. Among the latter 
Judaism and Islam are linked more closely with law than 
is Christianity. Within Christianity, Catholicism is more 
active in law than Protestantism and especially Eastern 
Orthodoxy. Thus, the role of religion as a factor of jural 
life is subjected to a series of concrete variations which act 
sometimes in various directions. Determination of this role 
requires a complex analysis which takes account of all the 
circumstances involved. / 

In developed societies, where religion, morality, and law 
are sufficiently distinct from each other, the connection be- 
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tween jural reality and effective morality are particularly 
intense. In fact, since law is only a logicization of moral 
values whose heat it tempers by generalization and deter¬ 
mination of its exigencies (permitting the establishment of 
a correspondence between the duties of some and the claims 
of others) it varies in the more direct way as function of 
mutations of morality. It does not at all follow, however, 
that the change of morality and that of law are absolutely 
synchronized in a society. There are, on the contrary, con¬ 
stant conflicts and, in principle, it is law which generally 
tends to lag behind morality. The latter, is going ahead of 
law, is habitually a very important factor in eventual muta¬ 
tions of law. Morality, by its structure, is incomparably 
more dynamic, more revolutionary, more mobile, more 
directed toward the future (from which it anticipates the 
direction) than is the law. The latter is more attached to 
traditional practices than to acts of innovation, more de¬ 
pendent on intellectual representations, economic realiza¬ 
tions, and the balance of forces than is morality. 

Did not ancient morality rebel for centuries against the 
jural institution of slavery before the latter began declining? 
Did not the morality of Christian societies bar serfdom and 
private wars before the Middle Ages? Has not contemporary 
morality long called for the elimination of the economic 
exploitation of man by man and for the legal organization 
of an international society which would bar war, while in 
the reality of law these phenomena persist? When con¬ 
flicts between the law and the morality of a society become 
particularly sharp, the pressure of the moral factor on law 
is shown in the utopias of "natural law," this is in appeals 
to morality against a laggard law, appeals to which "ideol¬ 
ogies," seeking to justify existing law, offer resistance (cf. 
Mannheim). It is, however, necessary to note that the re¬ 
verse situation is also possible: the overcoming of a current 
morality by an advanced law which can become in this way 
a factor in moral mutations. This, of course, comes about 
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only at exceptional moments, during revolutions or major 
reforms in which legislative measures and the intuitive law 
which inspires them surpass, at a bound, not only the old 
law but even the morality which helped demolish it. Such 
anticipations of law over morality, however, have great 
difficulty in maintaining themselves and generally provoke 
deep reactionary turns. 

Knowledge as a social phenomenon may act as a factor 
of change in the reality of law under two aspects. First, 
collective intellectual representations being, in combination 
with moral values, a constituent element of all law, their 
variations provoke a mutation of jural beliefs and behaviors. 
For example, it is enough that there occurs a variation in 
ideas of causality, matter, society, the personality, etc., for 
jural institutions like responsibility, property, inheritance, 
obligations, etc., to undergo very profound changes (cf., for 
examples along this line, my Experience ]uridique 1935). 
Secondly, knowledge acts as a factor of law-changes in an¬ 
other more concentrated and more limited way. It inter¬ 
venes in the modes of acknowledging law, it influences the 
formal sources of the latter. Even the orientation and in¬ 
tellectual training of judges, prudents, lawyers (e.g., the 
prudents in Rome, the legists of the Middle Ages, the 
judges, attorneys, and professors of law to-day) are im¬ 
portant factors in the movement of jural reality. The more 
a legal system is rationalized and secularized, the stronger 
becomes such influence of knowlege on the reality of law. 

The role of law as a factor of knowledge is, on the other 
hand, very limited. Here there are simply various legal 
limitations on freedom of thought, limitations which some¬ 
times decline, sometimes increase. 

IV. Collective psychology and law. As the most pro¬ 
found layer of social reality, pene>rating all manifestations 
and aspects of it, the collective mentality is virtually present 
underneath all the factors just enumerated. Collective psy¬ 
chology indirectly influences law through religion, morality, 
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knowledge, and even through economics and the morpho¬ 
logical basis of society. But we must also take into account 
the states of collective mind as direct factors of the life 
of law. 

We have already touched this question in its microsoci- 
ological aspect, because masses, community and communion 
are primarily manifestations of different states of the col¬ 
lective mind. We have described their direct effects upon 
law. Likewise, the diverse unifying syntheses of forms of 
sociality which constitute particular groups, presupposes the 
existence of corresponding collective minds, the measure of 
whose cohesion in a group-mind and the principles of its 
unity being reflected directly in the characteristics and the 
degree of validity of the jural frameworks. We also need 
to take into account the states of larger collective mentalities 
corresponding to all-inclusive societies as factors of the cor¬ 
responding legal systems . 1 

Most important here are the differences in the dosage of 
intellectual, emotional, and volitional elements on the one 
hand, of imagination, memory, and intuition on the other, 
in the collective psyche of all-inclusive societies. It is inter¬ 
relations of these elements which vary in the psychology 
of the different types of societies. The predominance of 
diverse forms of collective emotionality on the one hand, 
of social memory on the other, characterize, e.g., the jural 
psychology of primitive societies and theocratic-charismatic 
empires, while the jural psychology of the ancient city and 
bourgeois society is characterized by a predominance of in¬ 
tellectual elements and, particularly, of concepts; this men¬ 
tality orients toward the preeminence of "security” over 
‘’justice/' On the other hand, contemporary jural psy¬ 
chology, perhaps like those of all epochs of transition and 
change, is marked by a predominance of collective volitions 
and imaginations, combined with a new emotional wave; 


/ V, n th f p . lura,isr ? ? f collective minds in group-minds and, moreover, in the psyche 
of a!l inclusive societies, see my Essats de sociologxe, chapter II, “The Problem of 
collective consciousness in Durkheim’s sociology", p. 115-169. 
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this state of mind drives toward the pursuit of justice at 
the expense of security. The field of study about which I 
am speaking still remains entirely virgin. As with so many 
other problems of sociology of law, we must await the out¬ 
come of extensive investigations of which we have here 
tried to indicate no more than the possible directions. 



CONCLUSION 


Sociology of Law and Philosophy of Law 

In the introduction and all the way through our exposi¬ 
tion, we have tried to point out the character of the soci¬ 
ology of law as a kind of sociology of the human spirit. We 
have also insisted on the mutual interdependence bc\\> 
this part of sociology and philosophy. To conclude «. 
book, it seems to us desirable to return to this subject for 
more precision. 

The spiritual realm is the particular subject of philosophy 
which is concerned with the study of values, ideas and the 
acts which grasp and embody them from the viewpoint of 
their objective validity and their veracity; obviously these 
problems entirely transcend the scope of sociology. Thus, 
to the extent that the sociology of law and the philosophy 
of law impinge on the same spiritual sphere—the objective 
ideas and values inspiring law—they treat it from two essen¬ 
tially different points of view. The first views it as a func¬ 
tion of social reality; the second views it in itself, intrinsic¬ 
ally, and with relation to other sectors of the human spirit, 
envisaged in its objective validity. But after we have recog¬ 
nized this there immediately arises the question of whether 
the distinction between sociology of law and philosophy of 
law implies the total separation, the absolute mutual inde¬ 
pendence of the two disciplines, or whether there is not 
rather an indispensable collaboration and mutual assistance. 

As we have stressed in the introduction, philosophy of 
law entirely cut off from sociology of law would be nothing 
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more than a sort of dogmatic rationalism; such a philosophy 
has long since been surpassed. Philosophy of law of this 
type would find itself in a vacuum of deductive construc¬ 
tions, vainly seeking to derive content from form, multipli¬ 
city from unity, the real from the ideal, irreducible antin¬ 
omies from an initial harmony. At every step it would run 
counter to the results of sociological and historical investi¬ 
gations. Conversely, a sociology of law having no contact 
with philosophy would be deprived, as we have seen, of the 
points of support necessary for the construction of its specific 
object: the social reality of law which is neither an im¬ 
mediate datum nor a matter of perception. This construc¬ 
tion assumes the differentiation between the subject of soci¬ 
ology of law and the subject of the sociology of morality, 
of religion, of aesthetics, of knowledge, a differentiation 
which can be made only through philosophy. Isolated from 
the latter, sociology cannot profit from autonomous reflec¬ 
tion on ideal structures, on the objective values which are 
embodied in social facts. It would be driven toward an 
exaggerated realism, tending toward naturalism or behavior¬ 
ism and would lose the law, that is, the subject proper of its 
study; generally, the study of the problem of social control, 
as well as the differentiation of its kind would appear im¬ 
possible. 

In view of the sterility, dogmatism, and impotence to 
which would be doomed a philosophy of law and a sociology 
of law deprived of mutual contact, their reciprocal de¬ 
pendence and maximum possible collaboration would seem 
indispensable. Out of this requirement, however, immedi¬ 
ately arise new problems which might seem very disturbing. 
We have stressed them in the introduction. In the first 
place, if sociology of law and philosophy of law are founded 
upon each other, do we not have/a vicious circle? Next, 
aside from the logical contradiction, how shall we avoid 
the dangers of having the philosophy of law narrow the 
sphere of the sociological observations by intervening in the 
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construction of the jural fact, and of having the investiga¬ 
tions of sociologists destroy the objective validity of jural 
values (to be systematized and verified by philosophy) by 
revealing their infinite variability of aspects? 

We have mentioned in the introduction that an answer to 
these questions can be given only through the theory of 
immediate jural experience, infinitely variable in both spirit¬ 
ual and sense data and which alone makes it possible to 
grasp the full reality of law. It is this experience which 
serves as a common basis for the philosophy of law and 
sociology of law, as well as for the jurisprudence, the 
dogmatic-normative science of law. All these disciplines 
reflect on the same experience after it is accomplished; this 
experience is subjacent to each of them: its immediate data 
are all utilized by these disciplines for further elaboration, 
each of the latter doing this in its own way and under a 
particular light. 

We cannot pause here to take up the idea of the integral 
experience of the immediate, which includes experiences 
both spiritual and sensible, and which is virtually present 
in every consecutive, symbolic or conceptualized experience, 
e.g., scientific experience and, particularly, sociological ex¬ 
perience. Nor can we pause to discuss the methods of 
actualizing integral experience, i.e., the return to the im¬ 
mediate, which is always the furthest from us, the most 
difficult of access, and which presupposes a long and diffi¬ 
cult labor of reflective approach. Nor, finally, can we pause 
to examine the procedures for verifying the objective validity 
of the spiritual data of these experiences. Invoking doctrin¬ 
al precedents found in the philosophies of W. James (and 
partially Dewey), Bergson, Rauh, Husserl and Scheler, we 
have tried to describe the philosophical procedures of "in¬ 
version” and "reduction,” conducting step by step from con¬ 
ceptual constructious to the immediate data, in our French 
books Experience Juridique et la Philosophic Pluraliste du 
Droit ( 1935 ), La Morale theorique et la Science des Moettrs 
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(1937), Les Tendances actuelles de la Philosophic allemande 
(1930). In a book, Ethics a)id Sociology, now being prepared 
for publication, we hope to develop this subject at greater 
length. In these writings may also be found precise details 
on the specific nature of the jural experience as contrasted 
with the moral experience, and on the relation of both to 
corresponding sociological and philosophical disciplines. 
Here we must limit ourselves to summing up some of our 
theses mentioned already in the introduction and concerning 
the character of the jural experience and the tasks of the 
philosophy of law. 

Immediate jural experience, which lies midway between 
moral experience and the experience of logical ideas, as 
well as between spiritual experience and sens experience, 
consists of collective acts of cold recognition of tangible 
social situations which realize positive values. In these col¬ 
lective acts of intuitive recognition there is actually experi¬ 
enced one of the infinite aspects of justice in the process of 
its realization in different manifestations of the social: forms 
of sociality types of groups, types of all-inclusive societies. 
The jural experience and its immediate data vary simul¬ 
taneously as functions of the variations of "recognized” 
values (moral and others); of the intellectual ideas which 
limit them; of the rapport between these two elements, as 
well as the proportion of the experience of sensible and of 
the experience of spiritual, and the degree of actuality and 
virtuality with which they are grasped in the various layers 
of depth of the experience of law. The spiritual data of 
this experience grasped in their embodiment in tangible 
facts, reveal only particularized and localized sectors of the 
infinite whole of justice which can never be grasped in its 
entirety. That is why the philosophy of law, which is con¬ 
cerned with the study of spiritual jiiral values in an effort 
to verify their objectivity by integrating them in an open 
system whose image it seeks to reconstruct, has a primary 
interest in seeing to it that the broad investigations of soci- 
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ology of law do not overlook any of the innumerable vari¬ 
ations of jural rules, behavior patterns, symbols, principles 
and values. The more such variations that sociology estab¬ 
lishes and describes, the richer becomes the image of justice 
which philosophy seeks to reconstruct. Consequently, there 
is no reason for fearing encroachments or conflicts between 
the philosophy of law and the sociology of law, provided 
that the two cling to a "radical empiricism” with an in¬ 
tuitional basis; such a conception does not at all exclude 
the objective validity of the spiritual data concerning which 
it affirms only an infinite variety of localized and particular¬ 
ized aspects capable of being grasped only when embodied 
in tangible facts. 

What are the tasks and the role of the philosophy of law 
so conceived? Its first task is to lead back from constructed 
and symbolic jural experience to immediate jural experi¬ 
ence in its various layers. In actualizing step by step the 
immediate jural data by means of reflection, data which are 
hidden from us by concepts, patterns, symbols and behaviors 
(the point of departure), the philosophy of law has as a 
second task, the pointing out of the specific nature of jural 
experience as contrasted with other kinds of integral experi¬ 
ence: moral, religious, aesthetic, intellectual. The third task 
of the philosophy of law is to distinguish, within jural 
values which have really been grasped or embodied, between 
illusions subjective projections of the collective mentality 
and objectively valid ideal structures. The method to ac¬ 
complish this task is finding the indispensable place of the 
concrete jural values in the image of the whole of justice, 
in which they, when objective, complement each other by 
constituting a plurality within a unity. 

It is easy to state that if the philosophy of law, in achiev¬ 
ing the third task, affirms itself absolutely independent 
from sociology of law, it remains, on the contrary, in con¬ 
stant and mutual contact with the latter when it tries to 
accomplish the first two tasks. It is no less obvious that 
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the philosophy of law, thus understood, deduces nothing 
and prescribes nothing. It provides no judgments of value, 
but merely theoretical judgments about jural values which 
have really been grasped or embodied, whose objective valid¬ 
ity it only verifies and whose specific nature it defines. 

This does not at all prevent the results of the philosophy 
of law, combined with those of sociology of law, from being 
utilized, however, to establish, for a given epoch or a given 
type of society, a technique for the improvement of law. 
"a jural policy/’ This would have for its subject the facili¬ 
tating (by taking into account the “regularities as tend¬ 
encies’’ involved in a system of jural reality in question and 
by leaning on the concrete objective values embodied there¬ 
in) of the more complete realization of such values in the 
social life of law and in the complex web of diverse 
equilibria that constitute it. 1 

1 I cannot finish this book without expressing my gratitude to Mr. Herbert Solow 
of the New School for Social Research, who contributed essentially to Riving it an 
acceptable Knglish expression. 
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